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PREFACE 

The program for the Fourth Conference of the 
American Society for Judicial Settlement of Inter- 
national Disputes was prepared in such a way as to 
have the most important phases of the subject treated 
by competent persons, and especially to show the vari- 
ous forms of peaceful settlement and their relation to 
one another. Every topic appearing on the program 
was the subject of a paper or address, or was discussed 
from the floor, so that the present volume of proceed- 
ings has, it is bdieved, no gaps other than those intel- 
lectual, and gives in itsdf a conq[>ectus of the elements 
that enter into peaceful settlement. 

The favor with which the annual volimie of pro- 
ceedings and the quarterly bulletins have been re- 
ceived not only in the United States but also in foreign 
countries has been a source of great satisfaction to the 
members of the Society. Foreign publicists have not 
only expressed pleasure at receiving them, but have 
requested copies, alleging that the matters treated in 
the different publications are of value to them. Further 
information as to the estimation in which the Society, 
its proceedings, and its publications are held is contained 
in an address by the secretary, pages 421-426. 

That the present volume may be superior to its pre- 
decessors in attractiveness and influence and that it may 
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in some measiire tend to advance the cause of judicial 

settlement is the hope of the officers and members 

of the Society. 

James Brown Scott, 

Secretary. 



NATIONAL CONFERENCE 

American Society for Judicial Settlement 

of International Disputes 

Shoreham Hotel, Washington, D. C. 

FIRST SESSION 

Thursday, Decgember 4, 1913, 8 o'cxock p.m. 
Hon. Joseph E. Choate^ Presiding Officer 

The conference was called to order by the Presiding 
Officer, The Honorable Joseph H. Choate. 

ADDRESS OF THE PRESIDING OFFICER 

JOSEPH H. CHOATE 

I am asked by the secretary to caU the meeting to order, 
in the expectation that the vacant seats will all be filled 
up before the papers that are to be read tonight are com- 
pleted. There are quite enough here to support the 
good work of this Society, the name of which is so lengthy 
that I will not imdertake to repeat it, and it is a certain 
fact that in the four years of its existence this Society has 
done a vast deal of good, not only by the direct impression 
that its meetings make; but, indirectly, upon the vast 
audience that its publications reach, it has done very much 
to create a public opinion m favor of the judicial settle- 
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ment of international disputes. I have been looking over 
the records which the Society was kind enough to send 
me, the published proceedings of the last three annual 
meetings, and I find that the true function of the Presi- 
dent for the moment (for the presidency of this Society 
is only a momentary affair) is to say nothing, or to say as 
little as possible, and to throw the burden of the enter- 
tainment of the audience upon the gentlemen who have 
been racking their brains, as no less than five or six of 
them have done, in the preparation of the papers that are 
to be read tonight 

Of the necessity and advantage of the establishment of 
a great international court for the settlement of such dis- 
putes, there is no need for me to say anything whatever, 
especially as three of the speakers who are to follow me are 
specially prepared to instruct the audience upon that 
subject. 

I should like to confine what little I have to say to 
one or two practical points. 

Assuming the necessity, the great advantage of such 
a court as we seek to have established, I woidd like to call 
your attention to two practical points, which, it seems 
to me, require the attention of this audience and of this 
association, as bearing directly upon the objects which 
it seeks to attain, and those two subjects, about either 
of which I shall say very little, are the third Hague Con- 
ference, and another which I wish afterwards to call to 
your minds. 

Now, in respect to the third Hague Conf^ence, it is 
of vast importance that this Society should give its atten- 
tion to the condition in which matters stand as to that. 
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You all remember the work of the first two conferences, 
the one held in 1899, ^^^ ^^ other in 1907, how small the 
b^inning was, how little was accomplished at first, how 
the whole theory of these conferences was that we should 
proceed by an orderly succession of conferences at stated 
intervals, step by stq>, conference by conference, each 
taking up the work upon each subject where its predeces- 
sors had left it, and carrying it as far forward as it might; 
and no one can deny that those two conferences have ac- 
complished a vast deal for the benefit of mankind. 

Now, in respect to the third conference, I fear there is 
reason to apprehend that unless attention is given to the 
subject, it may go by default, or, what would be nearly 
as bad, be indefinitely postponed. You remember that it 
was imanimously voted by the second Conference as its 
last act before it separated in October, 1907, that there 
should be another, a third, Conference, held at a period 
analogous to that which had elapsed since the first Con- 
ference, which would be seven years, and which would 
bring it down to the year 1915; and it was also provided 
that there should be a preparatory committee appointed 
about two years prior to the probable date of meeting of 
the Conference, to prqpare a program, to commimicate 
with the various nations, and gather their views, so that 
when the delegates got together at the time appointed, 
wbea the Conference should be called, they should not 
go unprepared, as we went to The Hague in 1907, but 
should have their work thoroughly mapped out for them, 
and so that the time which they expect to spend there of 
two months, should not be extended to four months, as 
ours was. 
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Up to this moment, I have not been able to ascertain 
that any steps whatever have been taken looking to the 
calling of the third Conference, and especially none that 
I know of in respect to preparing for the work by the ap- 
pointment of such a committee. We must presume, I 
suppose, not having access to the internal working of our 
state department, that that dq)artment is doing all that 
devolves upon it, but usually we hear of something, and 
if a committee is being organized, an international com- 
mittee, made up of distinguished representatives of various 
nations, we should be apt to hear of it, and I have not been 
able to learn that any steps have been taken whatever by 
any nation for the appointment of such a preparatory 
committee. 

Well, it is said that there are certain reasons why some 
of the nations are not in favor of calling another Con- 
ference just at present, or as early as 191 5 — ^that the at- 
mosphere which surrounds them is an atmosphere of war. 
Well, for Heaven's sake, if that is so, let us get up an at- 
mosphere of peace. It is all the more necessary that we 
should do that. 

Again, it is said that Great Britain is reluctant to join 
in a Conference of this sort imtil the declaration of London 
has been approved. Well, that is her own affair. You 
know what the declaration of London is. When we talked 
of establishing an international court of prize, and did 
vote to establish an international court of prize, in 1907, 
England held back imtil the law of naval warfare, which 
was to be administered by that court, should be settled 
more definitely than it was at that time; and so her govern- 
ment called a meeting of naval experts representing the 
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great naval powers to meet in London. They did meet 
two years ago — ^I do not know but that it was three years 
ago — and sat for two months, and laid down what they 
regard as acceptable rules, or rules that should be accqpt- 
able, to all nations for the conduct of naval warfare. 
Well, legislation in England is in a somewhat anomalous 
condition, quite as much so as our own, and I do not know 
but more so; and the trouble about the approval of the 
declaration of London is that the House of Commons 
passed a bill approving it, and, as I understand, it was 
rejected by the House of Lords, but with the understand.- 
ing that during the session of the present Parliament the 
subject should be brought up again. 

So there is a very considerable need, as it seems to me, 
of pressure to be brought upon the nations which were so 
active and so zealous in the former Conference, to bring 
them to the point of joining in the formation of the pre- 
paratory committee and making ready for the calling of 
the Conference. I do not know how that pressure can 
be brought to bear exactly. Our good President seems 
to be quite as formidable in the exercise of his powers of 
persuasion upon foreign nations as he is upon his own peo- 
ple; and I really believe that if President Wilson would even 
give a gentle hint to the representatives of Great Britain 
and the representatives of the other great powers of Eu- 
rope, that they were not doing exactly what ought to be 
done, that the behest issued by the second Conference was 
not bemg carried out, it would not take much persuasion 
on his part to bring them to terms. He has done what he 
can to prevent their taking action in another matter, and 
this would only be an exercise of the same powers to show 
how he could induce them to act. 
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It is of immense importance. The whole thing lies 
suspended imtil the third Conference is called. There are 
various things that were left imdone* There was one 
thing in particular that has become of most interesting 
consequence since the adjoimmient of the second Con- 
ference, and that is the matter of the laimching of pro- 
jectiles from dirigible balloons or other similar vehicles. 
The first Conference, in 1899, voted that any such action 
should be unlawful imtil the adjournment of the third 
Conference; so they expected that there was to be a third 
Conference in due time and due course, which would be 
about 1915. And the second Conference continued that 
prohibition, and it now stands as a most important 
question. 

Then, there was that great American question of the 
immiuiity of private property at sea, which made such 
a tremendous stride in advance at the second Conference, 
although the door of the first Conference had been shut 
against it entirely. The first Conference refused to take 
it up. The second Conference, after a long and earnest 
debate, took a vote upon it, and twenty-one nations out 
of the forty-four were in favor of the establishment of the 
rule that private property should be just as safe from the 
ravages of war upon the sea as upon the lands; and I have 
no doubt that if the representatives of those twenty-one 
nations can be heard in the third Conference, no matter 
how soon it is assembled, there will be a very large majority 
in favor of that hmnane principle. The truth is that the 
destruction of private property at sea as one of the induce- 
ments for war is a mere relic of barbarism, and if we 
could succeed in reversing the rule, so that private property 
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in ships and cargoes^ even enemies' property, should not 
be open to destruction in time of war, it would be the first 
great step toward the diminution of armaments, because 
the battlships and the cruisers would no longer be wanted 
for the search for and the destruction of that prey. 

There are a great many other questions left imanswered 
especially this question of the international court of prize. 
The question is still hanging in the air, although it was 
votecy for by, I think, all but one of the forty-four nations 
assembled. 

Then, there is that other question of a great inter- 
national court of arbitral justice, not relating to war at 
all but for the settlement of quarrels that might arise in 
time of peace. That was almost carried at the second 
Conference, and will inevitably be carried, as I believe, 
if we can get a third Conference calledin due time. You 
will remember, if you have studied the subject, that the 
second Conference voted imanimously that there ought 
to be such a court. They prepared, adopted and approv- 
ed a constitution and procedure for such a court as that; 
and the only di£Sculty was that they could not agree upon 
the mode of electing the judges. That was left to the 
nations to settle by the exercise of diplomatic powers. 
Well, there is nothing so slow, sometimes, as the exercise 
of diplomatic powers, especially if you do not want to 
exercise them; and I cannot find out that any serious prog- 
ress has been made in that respect. However, when we 
have the third Conference, wi^ the impulse and enthu- 
siasm that would naturally accompany it, we will find some 
way of solving that problem, and will find a method for 
the creation of judges. For myself, I am in favor of the 
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election of judges, the number being agreed upon, by a 
vote of all the nations, each nation casting one vote, and, 
for one, I should not care whether the United States hap- 
pened to be one of the selected nations from whom a rep- 
resentative of the court appeared or not. 

We made that offer at the second Conference, but it 
was not accepted; so I trust that before this meeting of 
this Society adjourns — ^I do not mean tonight, but dur- 
ing this session of the next three days — ^I hope that some 
mode will be foimd of approaching the department of 
state, or, more effectually, perhaps, approaching the Presi- 
dent, calling his attention to this neglect of preparation 
for the third Conference and obtaining his aid and approv- 
al of some suitable measures which will result in the estab- 
Ushment of that committee. 

And now, before I call upon any other speakers, I 
want to say a single word more about another thing that 
seems to me entirely practical, 'and [that is that we must, 
somehow or other, get out of the way the embarrassment 
that rests upon our nation, the distrust that is felt towards 
our nation, because of the situation of what is called the 
Panama Canal bill. Now, I know that men differ about 
that, as to what the agreement was. The agreement, as 
I think, and always have thought, speaks for itself, that 
the vessels of all nations shall pass through the Canal on 
equal terms, exactly as it says; but distinguished people 
have taken a different view from that, and they have said 
that they can read in the word "other'' — ^that the vessels 
of all other nations than the United States shall pass 
through the Canal on equal terms. Well, I had some- 
thing to do with the negotiation of that treaty. It so 
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happens that Lord Pauncef ote was m London during that 
whole summer which ended in the making of the treaty, 
and it was entrusted by Lord Lansdowne, the foreign 
secretary, to him, and by our secretary, Mr. Hay, to me, 
and we spent hours and days in the negotiations; and I 
want to say for both of those distinguished men, Lord 
Pauncefote and Mr. Hay, two of the noblest, truest, 
piu'est statesmen that ever lived, that I am siu-e it never 
crossed the mind of either of them, or of myself, who was 
mediating between them, that the treaty, in the language 
that I have referred to, meant anything else than exactly 
what it said. But, as I have said, other men quite as 
wise as we are coxild read in the word "other." Mr. Taft 
succeeded in reading it in, and Congress read it in, and 
they passed and he signed the bill; and there it is with that 
clause in it, which declares that, instead of all nations 
having the use of the Canal on equal terms, the coast- 
wise shipping of the United States shall pass through free 
of toll. 

Well, as I say, it has raised a situation which has caused 
great distrust on the part of foreign nations as to our wil- 
lingness to stand by the treaties that we make. You hear 
this distrust in every nation abroad in every posssible 
form. 

There are two ways out of such a diflSculty as that, 
one of which I hope will be adopted. One is to repeal 
that eighth clause, that obnoxious clause of the Panama 
Canal bill. That will put an end to the question at once, 
leaving it where I think it always should have been left. 
Another way is to arbitrate the question as quickly and 
as effectively as posssible, and when the arbitrators have 
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made thdr decision, we should stand by it and submit 
to it; or if the other conclusion should be reached, the 
other nations should stand by it and submit to it. 

This matter, }rou see, has a bearing on the work of this 
Society, the Society for the peaceable settlement, the ju- 
dicial settlement of international disputes. You cannot 
expect to have nations go into arbitration with you; you 
cannot expect nations to go into any arrangement for 
the judicial settlement of international disputes, unless 
they are perfectly satisfied, as they always were satisfied 
until a year or two ago, that this nation is ready to stand 
by the award when once given. 

So, as it seems to me, there is a great deal of work for 
this Society to do. These two points that I have referred 
to, alone, wiU call for a good deal of practical sagacity and 
tact and energy on the part of the Society. 

But I am not going to take up any more of your time. 
I am here to conduct this meeting and to call these dis- 
tinguished gentlemen who have given their time and their 
talents to the preparation of the papers that they are now 
ready to read to you. 

First, I will call upon Mr. Justice Riddell, the Honorable 
W. Renwick Riddell, to read his paper on the ^Tossibili- 
ties of Judicial Settlement as Shown by Practice of 
Nations." 

Mr. Justice Riddell: Mr. Chairman, Ladies and 
Gentlemen: I am glad to say '^Ladies and Gentlemen." 
In most audiences which I have the pleasure of address- 
ing on similar subjects, the ladies are present, indeed, but 
they are generally placed up in the gallery, or clandes- 
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tindy hidden behind some screen, so that I do not have 
an opportunity of saying ^'Ladies and Gentlemen/' as 
the ladies are supposed not to be present. I am quite 
convinced that there is nothing which will assist more 
in bringing about the object for which this Society has 
been formed than an interest being taken in that way 
by principled, serious-minded women; and I am glad to 
see the ladies amongst us for that reason, as well as for 
other reasons. 

JUDICIAL SETTLEMENT OF INTERNATIONAL 

DISPUTES 

WnUAM SENWICK RIDDELL 

In the consideration of the many matters of inter- 
national dispute settled by means other than war and dip- 
lomacy, it is not without interest to note the personnel 
of the tribunals entrusted with the determination of such 
matters. 

More than once has an account been given of the dis- 
putes between the United States on the one hand and Brit- 
ain (including Canada) on the other settled by a reference 
to such tribunals. I propose in this paper to say a few 
words about the arbitrators, and I venture to think that 
it will be found in most instances that men were appointed 
the judicial cast of whose mind was known either from their 
being or having been judges or otherwise. 

This indicates that the English-speaking peoples, at 
least in disputes among themselves, really desired a ju- 
dicial settlement, an adjudication by judges on rig^t and 
justice, and not a compromise worked out by partisans 
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desirous of obtaining as much as possible for their own 
side. 

The very beginning of references to such tribunals in 
the English-speaking nations, and, indeed, in substance 
the beginning of modem international arbitation is seen in 
Jay's treaty. 

Jay's treaty of 1794 left three matters to arbitration: 

1. The first was, what was the "River St. Croix" men- 
tioned as the international boundary in the treaty of peace 
in 1783? 

David Howell who had been a judge of the supreme 
court of Rhode Island was appointed by the United States; 
Col. Thomas Barclay, a man of considerable legal erudition, 
who had studied law under John Jay and who was a prac- 
tising lawyer, by Britain; and Egbert Benson, former 
judge of the supreme court of New York, and to be a 
United States circuit judge, was chosen by these two be- 
cause he was "cool, sensible and dispassionate." The 
award of these was unanimous (1798). 

2. A board of five was formed to determine the amount 
payable to British subjects being prevented from recover- 
ing debts due before the peace from American citizens. 
There was not a judge among them and the proceedings 
wholly failed, to a great extent it would seem from a lack 
of the judicial temperament in the arbitrators. 

3. Claims against Britain for illegal and irregular 
seizures during the French wars. Governor Christopher 
Gore, the legal preceptor of Daniel Webster and of high 
standing at the bar of Massachusetts, and William Pink- 
ney, to be attorney-general of Maryland and afterwards 
of the United States, were the American commissioners. 
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Dr. John Nichol, an eminent dvil lawyer, shortly to be- 
come Sir John Nichol, judge of the Prerogative Court and 
the court of Admiralty, was first appointed with Dr. 
Anstey of the same profession but of less note. Nichol 
was succeeded by Dr. Swabey, of Doctors' Commons, 
Col. John Trumbull, the artist, was the fifth. 

The labours of the commission were much compli- 
cated owing to the want of harmony of the commission 
(see 2 above) just mentioned; but when that was out of the 
way they soon made a satisfactory award (1804). 

After the futile war of 1812 came the treaty of Ghent, 
which left three matters for decision (1814). 

The islands etc. in Pasamaquoddy Bay. Colonel 
Barclay and John Holmes were made arbitrators. Holmes 
had been a member of the legislature of Massachusetts 
and was to be a member of Congress, first as member of 
the House and then as senator. The decision of this board 
was not judicial, but was a compromise. Neither party has, 
however, disputed or complained of it (1817). 

5. The northeastern boimdary of the United States. 
Barclay and Cornelius P. Van Ness of Vermont, shortly 
after to be chief justice of that state, tried the impossible 
and naturally could not agree. This boxmdary was prop- 
erly a question for diplomacy, not for judicial decision. 

6. The Lake boundaries were left to Anthony Barclay, 
son of Colonel Barclay, and Peter Buel Porter of New 
York, who was a practising lawyer, had been a gallant 
soldier and a congressman, and was to be secretary of war 
in Adams' cabinet; and they finally agreed upon a line 
satisfactory to all parties (1822) 

7. In 1818, an agreement was entered into for the deter- 
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mination of whether Britain must pay for slaves who 
had been received by her forces during the war and thus 
enabled to escape from their American masters. The 
Emperor of Russia (in 1822) decided in favor of the 
United States the question of Britain's liability for such 
escaped slaves. 

8. The average value of the slaves was determined 
by Langdon Cheves, afterwards judge of the supreme 
court of South Carolina^ Henry Seawell, formerly judge 
of the superior court of North Carolina^ George (after- 
wards Sir George) Jackson, a diplomatist, and John 
McTavish. They gave a tmanimous award upon the 
purely business question, involving only commercial 
value (1824). 

9. The total amoimt to be paid involved much more 
than purely business matters, and the board failed to 
agree. The governments settled the amount by diplo- 
matic means (1826). 

10. Another attempt was made in 1827 to settle the 
Maine botmdary; it was agreed to leave this to the 
arbitrament of some friendly sovereign or state, and the 
King of the Netherlands was agreed upon. King William 
of the Netherlands gave an award as to this botmdaiy, 
satisfactory to neither party (1831). 

11. Certain claims of American citizens against British 
subjects and vice-versa were by the convention of 1853 
left to a board of three. Nathaniel G. Upham was the 
American commissioner. He was for some years a judge 
of the supreme court of New Hampshire. The British 
commissioner was Mr. (afterwards Sir) Edward Hornby, 
afterwards judge of the supreme coiut of China and 
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Japan. Joshua Bates, an American banker living in 
England, was selected as the third; and the results of their 
labors were wholly satisfactoiy. 

12. In 1854 it was agreed that the territoiy reserved 
by the Convention of 1818 within which American fisher- 
men had not the right to fish should be determined by a 
commission of three, one appointed by each government, 
and these to choose the third, if they could not agree, 
then by lot A board was appointed, M. H. Perley (suc- 
ceeded by Joseph Howe) being the British commissioner, 
G. G. Cushman, who was succeeded by ez-Govemor Dr. 
John Hubbard and he by £. L. Hamlin being appointed by 
the United States. John Hamilton Gray was selected by 
lot as un^ire. This inquiry rather called for local 
knowledge than judicial decision and it was reasonably 
successful. 

13. The amount to be paid by the United States for 
property taken belonging to the Hudson Bay Company 
and other British subjects in Oregon, etc., was in 1865 
left to Alexander S. Johnson of New York and John (after- 
wards Sir John) Rose, the Canadian financier. These 
two gentlemen had no difficulty in determining this purely 
commercial matter, and agreed upon an award (1869). 
They had wisely selected an umpire in case of difficulty, 
in the person of Benjamin R. Cmtis, a distinguished 
jvaist of Boston, who had been a judge of the supreme court 
of the United States and given the splendid dissenting 
judgment in the Dred-Scott case. He was to be of counsel 
for Andrew Johnson on his impeachment and so help 
settle forever the power of the President of the United 
States. 
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The treaty of Washington, 1871, left four matters to 
arbitration. 

14. The Alabama dairos. Sir Alexander J. E. Cock- 
bum, lord chief justice of England, and Charles Francis 
Adams, who had studied law under Daniel Webster, rep- 
resented the countries concerned. With them sat Coimt 
Frederick Sclopis, a distinguished Italian judge named by 
the King of Italy, M. Jacques Staempfli, named by the 
President of Switzerland, a Swiss advocate, and Baron 
dTtajuba named by the Emperor of Brazil who had been 
a member of the law faculty of Olinda. While Cockbiun 
would not sign the award it was promptly accepted by 
his coxmtry (1872). 

15. Other claims against Britain, the St. Alban's raid, 
etc. For these there was a board of three: James Somer- 
viUe Eraser, formerly a judge of the supreme court of 
Indiana, and Russell Gurney, Judge of the sheriff's court 
and recorder of London, were assisted by Count Louis 
Corti, who was Italian Minister at Washington. The 
awards were satisfactory (1873) 

16. The amoimt to be paid by the United States for 
fishing privileges was decided in Halifax. Sir Alexander 
T. Gait, the Canadian financier, and John H. Clifton, 
formerly attorney general of Massachusetts (succeeded by 
Ensign H. Kellogg) were appointed. They were joined 
by the Belgian Minister at Washington, M. Maurice 
Delfosse. There is no need to say anything as to the dis- 
content occasioned by their award; however the amount 
was promptly paid (1877). 

17. The International Boimdary at the Pacific Ocean 
was determined in favor of the United States by Emperor 
William of Germany (1872). 
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18. The right of Canadians to seal in the Behring Sea, 
was, by the Treaty of 1892, left to a board composed of 
Mr. Justice Harlan, of the United States Supreme Court, 
Senator John T. Morgan of Alabama, whose legal at- 
tainments and judicial mind were afterwards recognized 
by his appointment as commissioner to prepare a system 
of laws for the Hawaiian Islands, Lord Hannen, a lord of 
appeal in ordinary, Sir John S. D. Thompson who had 
been a judge in Nova Scotia, Baron De Courcel, named by 
the President of France, Marquis Emilio Visconti Venosta 
named by the E^ing of Italy and M. Gregers Gram, named 
by the King of Sweden and Norway. A successful 
award followed as to the principle (1893). 

19. The amount of damages to be paid was left to 
Judge William L. Putnam of the circuit court of appeals 
and Mr. Justice George Edwin King of the supreme court 
of Canada, who did not find it necessary to appoint an 
umpire (1896). 

20. The Alaska boundary was agreed, in 1903, to be 
left to "six impartial jurists of repute." The British 
commissioners were Lord Alverstone, lord chief justice 
of England, Sir Louis Jettd, who had been chief justice 
of the Province of Quebec, and John Douglas Armour 
who had been chief justice of the Province of Ontario but 
who was then a judge of the supreme court of Canada. 
On the death of Mr. Justice Armour, he was succeeded by 
Mr. (afterwards Sir) Allen Aylesworth. The American 
''impartial jurists of repute" were senators Root, Lodge 
and Turner. The award was received in Canada with 
much dissatisfaction, chiefly because it was felt (rightly 
or wrongly) that some of the commissioners were not ''im- 
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partial jurists." I am wholly of the belief that had all 
the American commissioners been judges there would have 
been little or no complaint (1903). 

21. The Hague arbitration as to fishing privileges, 
drying and curing fish, etc. Judge George Grey of the 
circuit court of appeals and Sir Charles Fitzpatrick, chief 
justice of the supreme court of Canada, were joined by 
three impartial jmists of repute, Dr. Lammasch of Vienna 
an Aulic counsellor, Jonkheer Lohman of Holland and 
Dr. Drago of the Argentine Republic. Their award was, 
in all points but one, unanimous. In that one the ^lendid 
spectacle was presented of an American judge refusing 
to join in a decision in favor of his country because it was, 
in his opinion, not based upon law (1910). 

I say nothing here as to the disputes between the states 
of the American Union which have been decided by the 
Supreme Comt of the United States — a real judicial 
settlement of interstate disputes. 

It may be worth while, however, to notice a dispute 
between two Canadian Provinces. When the Dominion 
in 1876 set off the territory of Keewatin, the eastern boun- 
dary of the new territory was fijced at the western boimdary 
of the Province of Ontario. The Territory of Keewatin 
was put under the jurisdiction of the Province of Mani- 
toba. This province claimed as part of the new territory 
a large area which Ontario had always considered her 
own. The dispute became acute ; the Dominion supported 
the claim of Manitoba. It woidd, perhaps, be more ac- 
curate to say that the claim was made by the Dominion 
and Manitoba was a mere instrument. It was at length 
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agreed that it should be referred to arbitration to deter- 
mine the true west and north boundary of Ontario. 
Robert A. Harrison^ chief justice of Ontario (who took the 
place of William Buell Richards, the former chief justice 
of Ontario, who had been first appointed by the Province), 
Sir Francis Hincks, a Canadian financier and finance 
minister (named by the Dominion in the place of Lemuel 
Allen Wilmot, their first nominee), and Sir Edward 
Thornton, British minister at Washington (named by both 
Dominion and Province) acted as arbitrators. Their 
award, made in 1878, was unanimous in favor of the Prov- 
ince of Ontario. The Province of Ontario at once accep- 
ted the award and passed legislation to bring it into effect 
(1879) 42 Vic. (Ont) C.2., but the Dominion refused to 
give effect to the award by similar legislation. (The 
government of the Dominion and of the Province of On- 
tario were of different politics, and it was freely charged, 
perhaps with some truth, that this difference had no little 
to do with the refusal.) The governments concerned, 
ultimately to put an end to the controversy, agreed to 
have the question disposed of by the judicial committee 
of the privy council, the final court of appeal for the 
empire. The noatter was laid before the judicial commit- 
tee in the form of a special case signed by the attorneys- 
general of Ontario and Manitoba. The committee heard 
counsel for the dominion, Ontario and Manitoba and de- 
cided August II, 1884, (i) that the award was not bind- 
ing without Dominion legislation but (3) that the award 
was not substantially accurate; and advised further legis- 
lation. The Dominion thought it advisable that Im- 
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perial legislation should be had and the act (1889), 52 
and 53 Vict. (Imp.) c. 28., was passed accordingly to carry 
into effect the finding of the committee (and arbitrators). 
In arbitrations with non English-speaking nations, 
it cannot be said that either the United States or Britain 
has made it a general practice to appoint judges as arbi- 
trators. The reasons for this are obvious. The proceed- 
ings even if they are not conducted in a language other 
than English, generally involve the consideration of docu- 
ments and often oral testimony in another language. 
It is very desirable indeed to have one skilled in the lan- 
guage likely to be used wholly or in part. It is the somewhat 
rare exception to find a judge who has had the opportim- 
ity and the inclination to acquire a working knowledge 
(say) of Spanish. There may be, too, prominent in both 
peoples a feeling of kindly commiseration, sometimes 
perilously near contempt, for those who do not speak 
English and for any other language than English; a feel- 
ing sometimes almost of exasperation at the folly of foreign- 
ers in persisting to chatter unintelligibly instead of talk- 
ing so that one can understand them. An English lady 
in Paris had that feeling, for though she could speak 
French she never did, "it just encourages them." - More- 
over a knowledge of local conditions and local customs is 
often most desirable. As a rule therefore, someone is 
sought who is acquainted with the coxmtry and the lan- 
guage, sometimes the consul of the appointing country 
as for example Ephraim George Squire the well known 
archaeologist appointed in 1863 by the President to rep- 
resent the United States in the Peruvian claims commis- 
sion, Lewis Joel, who had been British consul at Valparaiso 
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appointed in 1893, and his successor Alfred St. John, 
consul at Callao, appointed 1894 to represent Britain on 
the commission on claims against Chile. Sometimes a 
foreign sovereign or potentate was appointed; as the 
President of Chile in the dispute Britain had with the 
Argentine in 1845; ^^ King of the Belgians, 1861, Brit- 
ain and Brazil; the King of Prussia, 1842, Britain and 
France; the Emperor of Austria, 1881, Britain and Nica- 
ragua; the Senate of Hamburg, Britain and Peru and 
Britain and Portugal; the President of the United States 
in 1869, Britain aud Portugal as to the Island of Bala- 
ma. Occasionally the contending nations ask a suppos- 
edly impartial party to nominate an arbitrator. The 
United States was thus asked by Britain and Liberia in 
1879; ^h^ Emperor of Russia in 1895, ^y Britain and the 
Netherlands. 

Sometimes an agreement was made to leave the 
question in dispute to the arbitrament of one private 
person agreed upon, and this person was not always non- 
judicial. William Strong a former justice of the Supreme 
Court of the United States, was in 1884 appointed sole 
arbitrator in the Pelletier-Lazare claims by the United 
States against Ha3rti. And occasionally a judge is to 
be found appointed either alone or with others. 

In 1871 Judge William T. Otto was appointed com- 
missioner for the United States in the Spanish claims 
commission, aud resigning, was succeeded by Kenneth 
Rayner who had been a judge of the first Alabama claims 
court. 

The Mexican claims were rdFerred, in 1840, to a com- 
mission in which sat William L. Marcy of New York who 
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had been recorder of Troy and a justice of the supreme 
courts and John Rowan who had been a member of the 
court of appeals of Kentucky. 

Nathaniel G. Upham whom we have already met was 
imipire in the Panama Riot Claims in 1861. 

Johnson Cave who had been a circuit judge in Tennes- 
see represented the United States in i860 as arbitrator 
in its claims against Paraguay. 

Perhaps the most interesting of these appointments is 
nearly if not quite the first: 

In 1654 during the time of the Commonwealth, a 
treaty of peace was entered into between England and 
the Netherlands in which it was provided that the Nether- 
lands should pay to Cromwell for the persons injured 
damages for ^^ ships and effects of the English that were 
seized and detained in the dominion of the King of Den- 
mark ever since the iSth of May, 1652." The English- 
men named as arbitrators were Edward Winslow and 
James Russel. Winslow had been governor of Pl3nnouth 
Colony and a vigorous champion of its rights and good 
name. He practised medicine without a license and 
preached without being in holy orders. 

While the board does not seem to have had a judge 
upon it, the same cannot be said of another imder the 
same treaty of 1654. Eight persons were named as 
arbitrators, four English and four Dutch, to determine 
the losses and damages sustained by the English East 
and West India Companies and the Dutch East and West 
India Companies respectively. The Englishmen were 
headed by John Exton, who was a lawyer of very high 
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standing, and who had five years before been appointed 
judge of the court of Admiralty. He performed his duties 
in this court in such a way as to merit his reappoint- 
ment on the Restoration a few years later. 

It may fairly be said that between themselves the 
inclination of the English-speaking peoples has been 
rather to appoint judges to dedde the points in differ- 
ences between them and so obtain a judicial determination 
than a compromise or an imdue advantage. Instances 
are found too in which a foreign and supposedly impar- 
tial arbitrator is sought, and several instances occur of 
arbitrators appointed by a foreign state joining arbitra- 
tors appointed by the United States and Britain. 

With non-English speaking nations these are the ex- 
ception, and while the arbitrators may have acted most 
judicially, it is more than likely that judicious rather 
than judicial conduct was looked for. 

A word as to the success of the arbitrations between 
the United States and Britain: 

The references which I have numbered i, 3, 4, 6, 7, 8, 
II, 12, 13, IS, 17, 18, 19, and 21, were wholly successful 
in the sense of being accepted without demur or com- 
plaint. Of these fourteen, eight (i, 3, 8, 11, 15, 18, 19, 
and 31,) may fairly be said to have been decided by judges; 
of the others one (4) was a compromise, one (12) dqpended 
on local knowledge; (13) on a purely business matter; 
two (7 and 10) were decisions of foreign potentates, and 
only one (6) is a decision of non-judidal arbitrators, 
judicially on a point like that in i. Of those decided by 
judges the award in 14 was received with considerable 
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grumbling by the country which had lost, but no more 
than often greets an adverse decision of a coiirt in private 
litigation. Grumbling is one of the inalienable rights of 
a free man and a free nation and affords a safety valve 
for feelings which naight if pent up do mischief. This 
was paralleled by the Halifax award (i6) by a non-judi- 
cial board. The United States made considerable ob- 
jection to the award, and repudiation was spoken of, 
but before long the storm died down and the money was 
paid. These awards were very soon submitted to and 
they have left behind them no trace of ill-will or enmity. 

The Alaska award (20) is not quite in the same case. 
As I have said, many Canadians did not and do not be- 
lieve that Canada was fairly treated in the composition 
of the court, and they did not and do not believe that 
the decision was a judicial decision. There are still 
traces of indignation over the matter in some quarters, 
and this will probably not wholly die out for a long time. 

The judge-conducted references which failed are (5), 
a perfectly impossible task from the natiire of things, a 
task in which the imprejudiced and impartial King of 
the Netherlands also failed (10) and the total price to be 
paid for slaves (9). The difficulties in this matter do 
not appear to us now as though they could not have been 
overcome; but the commissioners seem to have lost their 
temper. At all events they did not agree and the govern- 
ments got tired of waiting and settled the dispute out of 
court. This is paralleled by (2) which does not seem to 
be such as to have called for an irreconcilable conflict 
of opinion; but there, it is certain, personal animosity 
was aroused which made an agreement impossible. 
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I ventiire to submit that the experience of these two 
nations has shown the possibility of the judicial settle- 
ment of international disputes.^ 

The Peesiding Officer: The Honorable Robert 
C. Smith, K.C., of Montreal, is to address us on the sub- 
ject of "The Need and Advantages of an International 
Court of Justice. " 

THE NEED AND ADVANTAGES OF AN INTER- 
NATIONAL COURT OF JUSTICE. L 

ROBERT C. SMITH 

I suppose visitors are put upon the program first 
upon the principle that it is wise to subject you to the 
endurance of purgatory for awhile before you enjoy 
the felicities of Heaven to follow. 

It is a very dangerous thing to quarrel with a judge. 
My predecessor is a judge. It I should venture to 
suggest an emendation of any of his remarks, it would 
be this: we, at least on our side of the line, do not propose 
to celebrate the anniversary of the war, but to celebrate 
one hundred years of peace. 

I have been listening. Sir, with deep interest to the 
review of the settlement of various questions between 

^ I have not said anything as to an arbitration nominally between Britain 
and Venzuela but in fact between Britain and the United States, 1897, to deter- 
mine the botmdaries of Venzuela and British Guiana. It was agreed that the 
tribunal should consist of Gve jurists, four named in the treaty — ^Baron Herschell 
formeriy lord chancellor, Sir Richard Henn Collins, a justice of the Supreme 
court of judicature (afterwards Master of the Rolls), Qiief Justice Fuller and Mr. 
Justice Brewer of the Supreme Court of the United States — de Martens of St. 
Petersburg was selected as the fifth, and acted as president. The award of this 
bench of judges was received with perfect satisfaction by the two English speak- 
ing countries; and not very much dissatisfaction was expressed in Vcneguda 
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the British Empire and the United States and I was 
trying to follow it closely enough to know who was the 
winner in the end. I do not know. 

I do not propose to refer to any of these special arbi- 
trations; but I shall say a few words about the objections 
that have been made to the appointment of this perma- 
nent international judicial tribunal, with some reasons 
why it would be desirable. 

When I was on the train, rather late this afternoon, a 
gentleman came in and sat beside me, and he soon found 
out that I was going to Washington. Because I really 
could not help myself, I had to tell him. "Well," he 
said, "I was speaking last night in New York. You are 
going to speak of course, in Washington?" 

Well, I always had that tell-tale innocent looking 
face, you know, and he said, "I knew it. I knew it." 

"Now," he said, "I want you to read over my speech. 
I was addressing a meeting of dental siirgeons in New 
York, and I want you to read over my speech carefully, 
because you are free to use it. Read it carefully, you 
are quite free to use it, and" — ^I knew a tragedy was 
coming — "because I forgot every word of it. I did not 
give one word of it." 

Now, for fear I fall into the same plight, I shall follow 
some notes that I have here, and I know that my friend — 
for I shall always call Mr. Choate my friend — ^will stop me 
if I get too long or too wearisome. 

The first objection that is made to this international 
court is one of language. The learned judge has just 
been referring to this question of language. Of course, 
it is true that the apostles of Esperanto are not making 
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as rapid progress as we should like, and I suppose we 
must not wait for a unique and universal language before 
making some progress in the direction of international 
judicature. I do not think we can hope that all the 
world is going to adopt either English or French or German 
or Japanese. Now, an old Scotch friend of mine said to 
me not long ago, in the matter of church imion, that it 
would be greatly advanced if all the other churches would 
adopt the Presbyterian doctrine and the Presbyterian 
church polity. I do not believe that we will find the 
other nations quite so accommodating in the matter of 
language. But is not this difficulty over language greatly 
exaggerated? Throughout the centuries, when inter- 
communication was very much more difficult than it is 
at present, language was no great obstacle to diplomacy, 
nor has it been any bar to international arbitration. 

In the Province of Quebec, from which I come, both 
English and French are equally used, and courts, counsel 
and witnesses drop very readily from one language into 
the other; and I think I can assure you, sir, that we have 
as many lawsuits per square yard of territory, or at least 
per capita of the population, as in any country in the 
world. 

So, the language difficulty is one that will work out 
very, very much more smoothly than the opponents of 
this scheme suggest. 

Another difficulty, that is probably more plausible, is 
that the principles of international law are not yet suffi- 
ciently defined and settled as a system to make it possible 
to dedde even legal questions by any general or common 
method. They say it would be impossible from the 
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multitude of legal systems, both of law and of procediire, 
to evolve anything that would possess the xmity and 
cohesion that would be necessary in a body of interna- 
tional law that was to be imiformly and universally 
administered. 

We have an example even on this continent. Take 
the United States, a world in themselves. You have 
courts of chancery; you have courts of coromon law; you 
have ancient forms of pleading, and you have new codes 
of procedure. You have French law in Louisiana, and 
English law almost everywhere else, and yet your great 
national court administers law between states and 
between individuals, and has, by common consent, come 
to be regarded as one of the greatest tribunals in the 
world. We have in England the judicial committee of 
the privy council, where they habitually hear and deter- 
mine questions involving as great a diversity of law as is 
to be met with on this planet — ^ancient codes from India, 
some of the different Hindu codes, the (Jentoo code, 
French law in the province of Quebec and Dutch Law 
from the Cape, and yet they have administered this 
diversity of law with authority and with justice, and the 
decisions of that great judicial body have never been 
questioned at all. So that, diversity of law is no insu- 
perable objection to the establishment of the court. 

To begin with, there are certain principles of inter- 
national law that have been so xmiversally acted upon by 
the nations as to become fixed principles of law. Then, 
again, there are certain principles of law in the abstract 
which are common to all judicial systems Many of 
them are traceable back to the earliest written law. A 
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contract is a contract all the world over, and it is no more 
and no less, in essence than the vinculum juris of the old 
Roman law. A contract cannot mean one thing in 
South America and another thing in Italy. A contract 
is a legal tie produced by the consent of two capable 
persons, and it is the same the world over. It is the 
same in every system, and, naturally, most of the inter- 
national questions of a legal nature would arise out of 
treaties, which, are, of course, merely contracts between 
nations. Blackstone said that Justinian had reduced the 
whole body of law to three precepts: that we should live 
honestly, do harm to no one, and render to every one his 
due. This is perhaps too simple for the modem lawyer. 

There is a body of law, and it is constantly growing, 
composed of the principles that have been imiformly 
acted upon by the nations, and the principles that are 
common to all judicial systems, which make it possible 
to decide any question of a legal nature in a judicial 
manner, by judges. 

Another objection is that it is impossible to subnait all 
questions to a judicial tribunal, and that it is practically 
impossible to distinguish questions which are legal from 
those which are political. 

Now, that is not a relevant objection. It would be an 
objection to the entering into a treaty to submit every 
question to judicial decision. It is not relevant to the 
question whether it is desirable, in itself, to establish an 
international court. It is not necessary that every 
question should be subnaitted to this coiut. If a fair 
proportion of questions likely to produce a breach of 
public peace are capable of examination and decision 
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according to rules of law, that would abundantly justify 
the establishment of an international courti and I think 
it is not only clear that a fair proportion of them but — ^I 
think I am right in saying that the weight of opinion is — 
that a very large proportion of the questions arising be- 
tween nations are resolvable into questions of fact and law 
that are susceptible of judicial examination and decision — 
a very large proportion, and perhaps nothing is to be 
gained by too vigorous insistence that all questions are 
in reality capable of such decision. 

Then, again, it is said that even if you could segregate 
the legal from the political questions, you would have a 
court that had no authority to enforce its judgments. 
That objection has been raised very frequentiy, and I 
ventiu'e to think, Sir, has less plausibility about it than 
any objection that could possibly be raised. In the course 
of a century we have had, I think, over two hundred and 
and fifty arbitrations. In not one of all of those arbi- 
trations, extending over a century, has the losing state 
refused to be boimd by the award. Can any one say 
that there is no sanction in international law? There was 
no sheriff to enforce the decree, and yet in not one case 
out of over two hundred and fifty did the losing state 
refuse to be bound by the award I 

It is alike contrary to reason and to experience that 
any nation that had submitted a question or dispute to 
that tribunal would not act upon its decision. 

I must not take up all of your time with the difficulties. 
That is a phase of the whole question that will never be 
exhausted, because it is always easier to suggest diffi- 
culties than to propose solutions. 
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The main difficulty is in the selection of the judges, 
and that is the main reason why the action of the Con- 
vention of The Hague was not followed up by the consti- 
tution of the Court. 

Involved in that is another question of extreme deli- 
cacy, but a question that is absolutely vital, if there is to 
be any reasonable coSperation among the nations in the 
interest of peace. 

There is a natural and very laudable desire to avoid 
offending the sensibilities of the smaller states. I 
ventured in this dty two years ago to say something 
upon this question, and I went as far as suggesting that 
the granting of equality of votes in the minor states, that 
is, to all sovereign states, would have to be reconsidered. 
There was some objection taken to what I said, but the 
question cannot be shirked or glossed over. It has to 
be met frankly, and it has to be dealt with frankly. 

In some respects, all sovereign states are equal, but 
in a multitude of respects they are unequal. Because a 
small and unimportant state happens to possess the 
attributes of sovereignty and independence, is it, therefore, 
to be granted the same influence in the cotmdl of nations 
as the largest and most powerful and most advanced of 
all the nations of the earth? Manifestly not. They are 
entitled to rq>resentation and a fair rq>resentation. 
They are entitled to even chivalrous treatment by the 
greater powers; but we have to look things fairly and 
squarely in the face; and as long as these persistent and 
exorbitant claims are pressed by the minor states — 
claims which it is perfectly dear the greater powers will 
not and cannot accede to — they will be a stiunbling 



32 JUDICIAL SETTLEMENT 

block in the way of progress at The Hague. Some 
scheme of representation that is fair and just must be 
arrived at, but this equality of voting is, to put the 
matter absolutely fairly, contrary to the very nature and 
reality of things. The mere accident or fortuitous event, 
we will call it, of small communities constituting sover- 
eign states sustains no relation whatever to their ability 
to contribute towards the organization of such a court as 
we are discussing or to contribute judges to such a court. 
I am sure many who listen to me hope that these claims 
will be modified and that the smaller states will be more 
reasonable. They ar^the ones that have ever3^tliing to 
gain by the establishment of such an international court 
as we are proposing — a court that they may appeal to 
against the most powerful. It will be simply calamitous 
to them if their objection and their insistence upon equal 
representation with the greater powers is the means of 
postponing that which is so much desired, the substitu- 
tion of reason for force in the decision of international 
disputes. Would it not be far more reasonable that the 
great state of New York and other leading states of the 
Union, and the great self-governing dominions of the 
British Empire, should each claim special representation 
upon the international bench? If the larger powers 
established the court, and it commanded the confidence 
of the world, the minor states would before long see it to 
be to their interests to give their adherence to it. I do 
not suggest that they would come in as the minority 
shareholders sometimes do; but the influence of such a 
tribunal would not long be resisted. 
There are many difficulties in the way of establishing 
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this court. Someone has truly said, '^ Nothing great is 
easy;" but there has been more accomplished in the 
last few years than in all the centuries before. The 
wonder is not that the court is not constituted; the 
wonder is that such marvellous progress has been made in 
so very few years. The thirty-five articles passed unan- 
imously by the Hague Convention, providing for the 
constitution of this court, declaring in favor of submit- 
ting l^al questions to the decisions of judges, I say was 
an advance so far ahead of anything in the way of inter- 
national peace progress that the world has ever seen that 
everyone ought to rejoice at such a spectacle. There is 
nothing sadder in this world, in moral matters, at least, 
than the long waiting between the sowing and the reap- 
ing. The sower of the seeds of liberty dies and passes 
away, and he is almost forgotten before the great harvest 
time of freedom. The sower of the seeds of truth goes to 
his fathers, leaving error flourishing and the reaping is 
for later years. But it is something that should gladden 
the hearts of all good men and true to see that sometimes 
in this world the moral sowing is followed by the moral 
reaping in the lifetime of the sowers. You, sir, and Mr. 
Root and Mr. James Brown Scott, have done more for 
the organization and foundation of this great interna- 
tional court than anyone else living or dead. I know 
what it must have cost you, sir, to have stood up at The 
Hague as you did, manfully representing an enlightened 
people against prejudice, against what was supposed to be 
interest, and declaring that questions of law between 
nations should be decided by judges, as questions of 
law between individuak. 
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So I say it will be a grand thing, and I sincerely hope 
you will be spared to see it, when that court shall be 
established. They went forth, these men from the 
United States, like the sower of old, bearing precious 
seed, but weeping. Would it not gladden every heart to 
see them come again, with rejoicing bringing their 
sheaves with them? 

The immediate prospects of peace must depend upon 
establishing confidence in some peaceful method of 
solving international difficulties. In expressing the 
deep satisfaction I feel in the hope that before long we 
shall see the organization of an international court of 
justice, I do not for a moment s^ggest that in my humble 
view arbitration has been a failure. On the contrary I 
think it has been a great success, and will, I believe, in 
the future continue to be one of the great agencies for 
the preservation of peace. In fact I believe there are 
questions which nations will prefer to submit, and 
which perhaps it is more appropriate to submit to arbi- 
trators than to judges. I am therefore glad to know 
that it is not proposed to interfere with the permanent 
court of arbitration as at present constituted. Its 
creation marked an epoch of unprecedented progress. 
So highly do I appreciate its value that I will not even 
criticise its name as many have done. But is it, standing 
alone, sufficient for the settlement of all international 
questions in such a manner as to engage the f idl confi- 
dence of nations and to induce them to go to it with all 
their disputes? I think we are agreed that a large pro- 
portion of the diflFerences between states are of a legal 
nature. If this be true, they can be rightly decided only 
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by methods proper for the decision of legal questions, 
that is according to ascertained and settled rules, rather 
than by individual opinion, however wise and sincere. 
Arbitrations in which legal questions have been otherwise 
decided may have averted hostilities in particular cases, 
but have impaired rather than strengthened confidence 
in arbitration as a permanent institution. To inspire 
the confidence which is essential to the permanence of 
such an institution the nations must feel that there is at 
least certainty in the method of investigation and deci- 
sion of any question submitted. They will not long 
consent to subnait l^;al questions to diplomacy rather 
than to justice, and to the exigencies of expediency rather 
than to the definite rules of law. 

Legal questions cannot be submitted with confidence 
unless to a bench of judges of exalted character and 
acknowledged ability and learning. It has often been 
said that great judges make great courts; and nothing 
less than a bench commanding tmiversal confidence will 
suffice to render permanent and progressive an insti- 
tution which has so long been the dream of those who 
desire to see law substituted for arms in the decision of 
international matters. 

There is something in the judicial office itself which 
inspires confidence. It is extremely rarely that any in- 
dividual accepts it without being bound by a new sense 
of responsibility. The old French proverb "noblesse 
oblige" rq>resented something real. There have been 
wicked and irresponsible judges, but the overwhelming 
test of experience is that there is in the judicial office a 
compelling sense of responsibility more definite than that 
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to be found in any other position the individual can 
occupy. Under the present system the State submitting 
a question for arbitration chooses its arbitrators from a 
large number, and the imipire or imipires have the pre- 
ponderating influence in the decision of the question. 
The arbitrators chosen by a State can scarcely be re- 
garded as standing in an absolutely indifferent position. 
The bench of judges in the coiirt which it is proposed to 
create would be in fact, and not only in name, permanent 
and independent. Even if nationals should sit on the 
bench, in any possible constitution o| it they would be 
greatly out-numbered by neutrals. A bench composed 
of the most illustrious judges from different nations would 
be impartial, and its decisions would be received as repre- 
senting the combined legal wisdom of the civilized world. 
One paramount advantage in the constitution of 
such a tribunal would be the absolute separation of 
justice from diplomacy. 

Diplomacy will doubtless continue to be the agency 
for the settlement of the great majority of international 
questions, just as the enormous proportion of private 
disputes are settled by negotiation rather than by re- 
course to the courts of law; but when disputes involving 
questions of fact and of law, or both, arise which cannot 
be solved by negotiation parties cannot be supposed to be 
willing to be bound by the decision of others, if the deci- 
sion be simply the result of negotiable comjSromise. 
Compromise naturally involves the sacrifice, at least in 
part, of the claims of the disputants. The tendency 
invariably is for the main purpose to become the making 
of any settlement for the settlement's sake and not for 
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the purpose of determining whether the claims axe right 
or wrong. If the claims do not involve questions of fact 
and of law the parties may well agree, for the purp>ose of 
avoiding a conflict, to accept whatever decision may be 
given, whether it be based upon considerations which they 
can appreciate or not. If, on the other hand, the claims 
of the contestants be set up as of right, a decision, based 
upon impulse or sympathy or expediency is in reality no 
decision at all. The absolute uncertainty in a submission 
with such a probable result is suflScient to deter nations 
from agreeing to arbitrate. If questions involving claims 
of right could be submitted to a bench of judges such as 
we have been supposing, with the full assurance that the 
claims of each party, in fact and in law, would be inves- 
tigated and determined truly, according to fixed princi- 
ples, there would be every inducement, both of honor and 
of interest, to have resort to such a tribunal. 

Another consideration, and by no means the least, in 
favor of the organization of such a court would be its 
paramount influence in the fixation of the principles of 
international law. Tribunals constituted from time to 
time from the present permanent court of arbitration 
lack entirely the stability and continuity necessary to 
invest their decisions with authority beyond the deci- 
sion of the particular cases submitted to them. One 
tribunal would be in no wise bound by the decisions of 
other tribxmals. The tendency is inevitably to get over 
the inmaediate difficulty, that is, to decide particular 
things rather than to ascertain and apply fixed principles. 
Civilization is cumulative, and thus by repeated decisions 
jurisprudence is created; the rules of law become fixed and 
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known, and instead of isolated decisions, each confined to 
a particular matter and representing the judge's condi- 
tion of mind at the moment, the law becomes a consistent, 
continuous, coherent and growing system. It is said by 
some that the radical difference in method between the 
dvil and the common law would militate against this. 
It is true that in general the dvil law system begins by 
ascertaining general prindples, and that dedsions are 
supposed to be used more by way of illustration than 
authority. In the working out, however, the two 
systems have become more and more assimilated, and 
even in France, which has influenced the dvil law in 
Europe more than any other country, one has only to 
look at the long shdves of volumes of Dalloz and Sirey 
and La Journal du Palais^ not to speak of other volumi- 
nous collections of dedsions, to realize that even in 
civil law countries jurisprudence today has an enormous, 
if not dominating influence. The prindpal value of the 
fixation of legal prindples is not that they are ready at 
hand for the dedsion of the next question submitted; it 
is that they are prodaimed as rules of law for the guid- 
ance of the world. The true majesty of the law is not 
seen in the judgment awarding damages for a particular 
breach of a particular contract; it is seen in the millions 
of contracts that are faithfully carried out. 

So, if we have a system of international law declared 
by an authority which the world respects and accepts, 
then, I say, you will have a bulwark against aggression, 
and you will have a limitation upon the wiles of statescraf t. 

I should like to have enlarged more on these different 
subjects, but there are so many speakers to follow that 
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I will not detain you further than to say this, that this 
Society is working towards noble ends. No prophet can 
possibly predict the ultimate benefits that may result 
from the works of such societies as this, particularly if 
this great triiunph is accomplished, the establishment of 
this international coiut. If this body of international 
law is established and fixed, then: 

The kindly earth shall slumber wrapt in Universal law. 

You should persist against discouragement, because 
you must meet with discouragement; but if this tribunal 
were once established, with the judges of the exalted 
character and the learning that such judges should 
possess, it will command the respect of the world and it 
will be the greatest agency in the preservation of the 
peace of the world in the future. 

The Presiding Officer: We shall now have the 
pleasure of hearing Mr. James DeWitt Andrew's paper 
on the same subject. 

THE NEED AND ADVANTAGES OF AN INTER- 
NATIONAL COURT OF JUSTICE. H. 

JAMES DEWITT ANDREWS 

It is an honor to meet with a company such as this. 
It is a privilege to speak with gentlemen of the distin- 
guished talents of those who have preceded me and those 
who will foUow; but, over and above all this is the nature 
of the subject which we are here to discuss, reaching, as 
it does, the very apex and acme of civilization — ^the 
attainment of universal justice, the very height and 
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accomplishment of everything that is embraced in that 
broad word " civilization*^ without which all tJie amenities 
and refinements and all of the protestations of honor are 
but sounding brass and tinkling cymbal, the attainment 
of an universal, international justice. We who have 
listened to the felicitous remarks of the first gentlemen 
who spoke could not but see a new light on the subject 
of the acquiescence of our brethren in these international 
arbitrations. 

It is indeed an honor to take part in the discussion of 
the great problems which this Association has to consider, 
an honor, however, carrying with it the burden of con- 
tributing, if possible, some idea or fact or reason, which 
either has not been brought forward or has not been 
sufficiently emphasized. A task which might well cause 
anyone to pause before venturing to respond to an invi- 
tation to speak upon the subject of the establishment of 
"an International Court of Arbitral Justice." 

The thesis around which to frame my remarks is that 
*Uhe inexorable laws of cause and effect operating upon the 
ever changing condition of the human race are rapidly driving 
the nations to the establishment of such a tribunal.*^ 

This great principle — that causes will produce effects 
— ^already restricts and will ultimately abolish interna- 
tional war. So far as my observation goes, nothing has 
been brought forward in this latest movement that is 
wholly new, but so much the better. Mediation, inter- 
vention, arbitration have been practised for centuries 
and the idea of a judicial settlement of disputes was 
suggested centuries ago, as has been pointed out in 
discussions before this Society. 
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While the three methods of pacification have been in 
constant use with an ever widening circle of beneficent 
usefulness, serious contemplation of an international 
court based upon an international agreement was in- 
dulged only for a brief period during the reign of Henry 
IV and Elizabeth and not again taken up seriously until 
the present movement was inaugurated. 

Lord RusseU in his address before the American Bar 
Association in 1896 said, ^^Arbitration has, indeed, a 
venerable history of its own. According to Thucydides, 
the historian of the Peloponnesian War, Archidamus, 
King of Sparta, declared that ^it was unlawful to attack 
an enemy who offered to answer for his acts before a 
tribunal of arbiters."' 

"The fifty years treaty of alliance between Argos and 
Lacedaemon contained a clause to the effect that if any 
difference should arise between the contracting parties, 
they should have recourse to the arbitration of a neutral 
power, in accordance with the custom of their ancestors." 

Let us consider the causes and reasons which ob- 
structed and stifled this budding tree of justice and then^ 
perhaps, we may the better see the reason for our present 
hopes. 

First among these causes was the doctrine of natural 
enmity. Of this doctrine Wilson says: 

"What immense treasures have been exhausted, what 
oceans of human blood have been shed between the 
nations of France and England by force of the expression 
'natural enemy!' 'Tis an unnatural expression. The 
antithesis is truly in the thought: for natural enmity 
forms no title in the genuine law of nations, part of the 
^aw of nature. It is adopted from a spurious code. 
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^'How beautiful and energetic are the sentiments of 
Cicero on this subject. 'It is more consonant to nature/ 
that is, as he said a little before, to the law of nations, 
'to undertake the greatest labors, and to undergo the 
severest trouble, for the preservation and advantage of all 
nations J if such a thing could be accomplished, than to live 
in solitary repose, not only without pain, but siuroimded 
with all the allurements of pleasure and wealth. Every- 
one of a great and good mind would prefer the first 
greatly before the second situation in life." 

" *K this common society were destroyed, the destruc- 
tion would involve, in it, the fate also of beneficence, 
liberality, goodness^ justice. Which last virtue is the 
mistress and the queen of all other virtues.' By justice 
here, Cicero clearly means that universal justice, which is 
the complete accomplishment of the law of nature." 

" In the law of England there is a distinction between 
two kinds of aliens — ^those who are friends, and those who 
are enemies. Among alien enemies a subdivision is 
made, or at least was made till lately, which must occa- 
sion some degree of astonishment. Alien enemies are 
distinguished into such as are temporary and such as are 
perpetual. Nay, what is more, this line of distinction, 
certainly never drawn by the peaceful spirit of Chris- 
tianity, is attempted to be marked by the progress of the 
Christian system. 'All infidels' — ^these are the expres- 
sions of my Lord Coke in the report of Calvin's case — 
'all infidels are perpetual enemies; the law presumes not 
that they will be converted; between them, as with the 
devils, whose subjects they are, and the Christian, there 
is perpetual hostility, and can be no peace.' " 
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Perhaps in some few places in the world this ancient 
dogma is still indulgedi but practically the doctrine of 
natural enmity has given place to the principle of uni- 
versal amity. 

The mediaeval idea invented during the Dark Ages 
that law was the command of a sovereign, an error fostered 
at the b^inning of the seventeenth century and which 
still has effect on men in some parts of the world, is 
another retarding cause. 

The third was a natural cause, viz., the remoteness of 
nations rendered the necessity for a common law less 
apparent and kept alive the spirit of isolation and inde- 
pendence. It gave rise to the Monroe Dotrine. Now all 
the world is a neighborhood — ^the widest seas but ferrying 
places. 

The fourth and most persistent, which remains the 
sole real obstacle, is one which on examination will be 
found to be founded on an assiunption which close exami- 
nation will show to involve errors both as to fact and of 
logic — ^this is the objection as to the sanction. 

The whole doctrine stated in its true form and effect 
falls to the ground of its own weight. That statement is 
this: There is no power to coerce a sovereign nation and 
therefor the nations may not by conventional treaties be 
boimd by the judgment and decrees of a court in such a 
way that the non-contesting parties may forcibly and 
lawfully enforce the decision of the tribxmal. 

Let u^ admit that there is now no power to actually 
forcibly compel a state except by wofj yet it does not 
follow that there can be created no lawful power to 
coerce a state — and it is begging the question to say as 
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has been said that such enforcement would be war. 
The contrary is the truth, such coercion is not war, it is 
common usage. 

Overwhehning force applied by a power or powers not 
in dispute and in accordance with a predetermined rule 
and a regular decision is not war — ^the great powers have 
already affirmed that the forcible exaction of money due 
by contract cannot justly be called war. 

Let us apprehend the truth that it is entirely practical 
for nations to bind themselves and then there remains 
but the limitation of jurisdiction as to subjects of 
jurisdiction and the reluctance of nations to openly bind 
themselves in advance to do what every nation now 
realizes must be done in many instances when the occa- 
sion arises. 

That there are limitations as to subject which in the 
present state of international public opinion must be 
admitted. 

Thus Lord Russell in the same address said: ''There 
are no rules of international law relating to arbitration, 
and of the law itself there is no authoritative exponent nor 
any recognized authority for its enforcement. 

"But there are differences to which, even as between 
individuals, arbitration is inapplicable — subjects which 
find their counterpart in the affairs of nations. Men do 
not arbitrate where character is at stake, nor, will any 
self-respecting nation readily arbitrate on questions 
touching its national independence or affecting its honour. 

"Again, a nation may agree to arbitrate and then 
repudiate its agreement. Who is to coerce it? Or, 
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having gone to arbitration and been worsted it may de- 
decline to be bound by the award. Who is to compel it? 

" These considerations seem to me to justify two con- 
clusions: The first is that arbitration will not cover the 
whole field of international controversy, and the Second^ 
that unless and until the great powers of the worldy in league^ 
hind themselves to coerce a recalcitrant member of the family 
of nations — ^we have still to face the more than possible 
disregard by powerful states of the obligations of good 
faith and of justice. The scheme of such a combination 
has been advocated, but the signs of its accomplishment 
are absent. We have^ as yet, no League of Nations of the 
Amphictyonic typeJ^ 

But what is is not the measure of what is practicable 
and even here the suggestion is of the possibility of a 
league. 

Later discussions disclose a clearer view that there is 
nothing in the nature of the subjects or the parties which 
precludes the idea of a court with power. 

Governor Baldwin said here a year ago: "A law for 
the world has not been made — could not have been 
made — ^without a process which may fairly be called 
legislation. What any one people generally agree on 
and practise becomes a law of their own making, and so 
what all peoples generally agree on and practise becomes 
a law for all peoples of their making." 

Mr. Wickersham at the same meeting showed that 
the idea of compidsion was not new, saying: ^^ Surely it is 
humanly possible to establish and maintain a tribunal of 
equal merit for the purpose of deciding questions arising 
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between soverdgnties less closely united than the states 
of the American Union." 

The great objection which really holds is the idea that 
the honor, the dignity or the character of a nation may in 
some cases be so involved as to render any judicial 
decision inconceivable : If this be true as there is a possi- 
bility, provide for it, but generally speaking what has 
been called the dignity and honor of the nations was in 
truth the pride and interest of princes. 

Gradually the people of the world are coming to see 
that the pride of the sovereign and desire of the govern- 
ment is not always synonymous with the interest or the 
honor of the people. 

When this realization shall come, as it will, the scope 
of the jurisdiction of a court of international jurisdiction 
will broaden. 

Mr. Homblower very truly expressed the truth when 
he said: ^^To the plain, unsophisticated citizen, the 
'honor' of the country can only be upheld by faithfully 
performing our treaty obligations by submitting the 
question of the 'interpretation' of the Hay-Pauncefote 
treaty to arbitration." 

This truth will ere long dawn upon the mass of the men 
of the world and when it does princes, sovereigns and 
governments will seek justice and seek it in a way and 
through a tribunal which will give all persons the assur- 
ance that it is justice. 

There is really nothing new in the proposal, but there 
is so much new in conditions that public opinion is now 
seriously considering what a century ago was impracti- 
cable and not so essential as now. 
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The idea has had its advocates among the publicists 
of this country from the beginning. Wilson says : ^^ All 
the modes of adjustment, which have been hitherto 
mentioned, presuppose the reconciliation of irritated 
minds. But must the peacefid adjustment of contro- 
versies between states — an adjustment so salutary and so 
necessary to the hxmian race — depend on events so very 
precarious, so very improbable? Must the alternatives 
in disputes and differences between the dignified assem- 
blages of men, known by the name of nations, be the 
same, which are the prerogatives of savages in the rudest 
and most deformed state of society — voluntary accoramo- 
dation, or open war, or violent reprisals, inferior, in odium, 
only to war? Individuals unite in dvil society, and insti- 
tute judges with authority to decide, and with authority 
also to carry their decisions into full and adequate exe- 
cution, that justice may be done and war may be pre- 
vented. Are states too wise or too proud to receive a 
lesson from individuals? Is the idea of a common judge 
between nations less admissible than that of a common 
judge between men? If admissible in idea would it not 
be desirable to have an opportunity of trying whether the 
idea may not be reduced to practice?" 

To my mind the objections cannot on logical or juri- 
dical groimds stand the test of argument, but the practi- 
cal accomplishment must await the force of those inex- 
orable conditions, which are causing most wars to be 
nuisances, exhausting to the parties, harmful to neigh- 
boring coxmtries, disturbing to trade and commerce, 
proving nothing but the relative strength of the com- 
batants and the patience of a toiling populace. 
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It is gratifying to us that this country is so situated 
as to urge this movement; may no untoward act or event 
lessen our influence or give occasion to question our 
sincerity. 

The men of America have ever played a brilliant part 
in the advancement of civilization. The fathers of the 
republic ushered into the world a new era of civilization. 
They gave to political science a victory more glorious 
and enduring than that of war. They taught the 
world that government could be founded on principles. 
They transformed what had ever been a mere empirical 
art into a moral science. At their behest civilization took 
on a new aspect, jurisprudence became a practical science, 
and law became the benign guardian of civil liberty and 
private right. When in some future time the events of 
this day are looked at in the retrospect, I doubt not that 
beside the names and achievements of the fathers in the 
advance of national justice will stand the names of 
Choate, Baldwin, Root and others, who, cooperating 
with the great statesmen of the world, shall accomplish 
the establishment of xmiversal justice through the me- 
diiun of a new amphyction. Yea, verily, the trixunphs 
of peace are greater than the victories of warl 

The Presiding Officer: I will now call upon Mr. 
Edwin Borchard, assistant solicitor of the State Depart- 
ment, to conclude the discussion on this subject. 

Mr. Borchard: The evening is getting late and I 
am going to say what I have to say as quickly as pos- 
sible and not depart from the subject at all. 
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THE NEED AND ADVANTAGES OF AN INTER- 
NATIONAL COURT OF JUSTICE. HI. 

EDWIN H. BORCHABD 

We are all agreed as to the necessity for an interna- 
tional court in the true sense of the word. Not all of 
us have agreed as to the methods for its creation and 
organization, and the disagreement of the nations on 
these matters is the principal reason for its non-existence 
today. To my mind, the most effective way to bring 
such a court into existence is to provide it with some- 
thmg to do, and I shall undertake, in the few minutes 
that are allotted to me, to point out a class of cases now 
constantly dealt with in the foreign offices of various 
governments whose adjustment by present means of 
settlement is both awkward and unjust either to the 
claimant or to the defendant government, which cases by 
their very nature should be submitted to legal adjudi- 
cation rather than diplomatic settlement. I refer to con- 
tractual claims, arising out of contracts between the 
citizens of one country and a foreign government. If 
the nations could agree — and it is in their interest — to 
submit these cases — and preferably to let the claimant 
sue himself — ^to an international court, there is enough 
business to keep such a coiut constantly in session and 
claimants and defendant governments will secure far 
more exact justice and foreign offices greater relief from 
annoying diplomatic situations than is possible under 
present conditions. Let me illustrate my point by prac- 
tical examples of the working of the present system. 

A citizen of the United States, whom we will call A, 
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a citizen of Germany, France or Italy, whom we will call 
B, and a citizen of Persia or Siam, whom we will call C, 
enter into a contract with one of the weaker states of 
Latin-America for the supply of rails, or of clothing, for the 
building of a bridge, or a wharf, or enter into some 
similar contractual relation. The contract is broken by 
the government. What are the remedies of the claim- 
ant? The obvious answer is: Let him sue in the courts 
of the Latin-American country. Now, in the first place, 
the contracting citizen may never have left his own 
country — the contract may have been made in New York 
or in Berlin for the supply of the rails or the clothing, let 
us say. It is unfair to compel him to go to the Latin- 
American state, submit to its local law and sue in its 
courts. But apart from this question, it is known as a 
fact that there are still numerous countries which have 
not reached that stage of constitutional development in 
which the judiciary is absolutely independent of the 
executive and that exact justice is often most uncertain 
where the government itself is a party to the suit. While 
foreign governments very often ask their injured citizens 
to sue in the local courts, the action has been closely 
watched and slight grounds have served to take the case 
out of the legal and into the diplomatic channel, often 
before the exhaustion of local remedies. The resort to 
local courts is in many cases, therefore, a most precarious 
remedy, and while the United States usually insists on 
the exhaustion of the local remedies, this is not the case 
with all governments. 

The second remedy which might occur to one is that 
the claimant might sue the foreign government in his 
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own courts, but to this the obvious answer is that within 
certain limited exceptions not in question here municipal 
courts will not take jiuisdiction over foreign govern- 
ments. So far as I have been able to discover, Belgiimi 
and Italy are the only countries which have done this, 
and the decisions have been so severely criticized that 
they are not likely to be followed. At all events, we 
may be certain that an action in municipal courts of 
the claimant is practically useless because of lack of 
jurisdiction. 

The third remedy, and the one which is usually re- 
sorted to and makes of the case an international one, is 
the diplomatic interposition of the claimant's own gov- 
ernment. The United States, the A of the illustration, 
has adopted what may be considered a policy of not 
intervening in contract cases before the exhaustion of 
local remedies and the establishment of a denial of jus- 
tice. Very often this eflFectively operates as a declination 
and deprivation to the claimant of his diplomatic remedy, 
the United States considering that as he voluntarily 
entered into the contract he should abide by the decisions 
of the local courts, and good offices only will be extended 
to smooth his way. I shall leave out of consideration 
here such factors as confiscation, arbitrary annulment of 
the contract by the government, denial of justice and such 
acts as we may consider analagous to a private law tort, 
which would take the case out of the ordinary rule and 
warrant diplomatic interposition in the technical sense. 
But in the simple case which I have put, the rule is that 
the government will not intervene, for it is simply an 
ordinaiy contract claim. 
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Now let US turn to citizen B, the citizen of France, 
Germany or Italy. Countries in this class have less 
scruples about intervening in contract cases and they 
have much support for the fact that they make little 
distinction between contractual and other cases. Citizen 
B, therefore, is more fortunate than citizen A in having 
a contractual claim against the weak Latin-American 
country which we have supposed. Citizen C, a citizen of 
Persia or Siam, will in practice find the diplomatic aid of 
his own government practically useless because of its 
comparative weakness. 

The diplomatic remedy in these cases, therefore, in first 
instance, depends very largely upon the claimant's na- 
tionality, and in a case purely legal in nature this is 
a most unjust distinction and discrimination. Again, 
the claimant presents his evidence to his own foreign 
office and asks for diplomatic action. The foreign office 
may grant it or decline it as it sees fit, and he has no 
appeal from its decision. It has been judicially deter- 
mined in the United States, in France, and in Great 
Britain — and I have no doubt it is the rule in other coun- 
tries in which I have not had the opportunity to examine 
the law — that the minister for foreign affairs cannot be 
compelled to institute or prosecute a diplomatic claim. 
Claimant's diplomatic remedy, therefore, depends largely 
upon the willingness of his own government to prose- 
cute it, and if it refuses him his remedy is gone. 

Again, the foreign office may approve the claim and 
yet it may be in such diplomatic relations with the defen- 
dant government that for political reasons it is not in a 
position to press the claim. I have in mind a great 
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number of claims pending against a certain foreign govern- 
ment in a certain foreign office in which no action has 
been possible for some twenty years because the claimant 
government has been unwilling to entertain certain claims 
against it^ so that reciprocally the two coimtries have 
come to an impasse in the matter of prosecuting claims 
and claimants naturally must wait till something hap- 
pens to dear the situation. Such a condition is grossly 
unfair to claimants^ especially those having a legal claim. 
This will show the unfortunate position of the claimant 
under present conditions of settling contractual claims. 

Now let us turn to the defendant government for a 
moment. It may reject the diplomatic action in first 
instance, but if the claimant government is strong enough 
it will enforce its demand and often compel payment of 
an xmjust claim by its veiy strength. Latin-American 
and other states of the world can show many cases in 
which they have been compelled to pay unjust contrac- 
tual and other claims. I am not overlooking the Porter 
proposition which in first instance is intended to limit 
the use of armed force in the collection of diplomatic 
claims, but there are many and oppressive measures of 
diplomatic coercion which are not so violent and which 
are nevertheless as burdensome, as annoying, and in re- 
sult as effective as armed force. The defendant govern- 
ment itself, therefore, which presumably might insist 
upon the finality of the decision of its own courts — but 
which finality under present conditions is not unquali- 
fiedly recognized by foreign governments — would find 
itself in a vastly better position by submitting to the 
jurisdiction of an international court. 
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Let US turn now for a moment to the foreign office, 
the intermediary between the claimant and the defendant 
government upon whom these claims cast a serious bur- 
den. The claim may be turned down by the solicitor^ 
but such action does not increase his popularity to any 
appreciable extent, at least with the claimant. Again, 
it must often act, at least initially, on ex parte evidence, 
an unsatisfactory basis for action. Again it may have to 
shelve the claim for years because the diplomatic situa- 
tion between the two governments may be such that it 
is not propitious or wise to press the claims, and, finally, 
a claim is always a germ of international difficulty. Italy 
alleges that it was the prime cause of its war with Turkey, 
but short of war, friendly relations are very of t&a dis- 
turbed by the insistent pressure of a diplomatic claim, 
or by its imwise rejection by the defendant government. 
To mention for a moment the annoying possibilities of 
such a claim, I have in mind certain claims pending in 
a foreign office for many years which have on several 
occasions brought the two coimtiies in question to the 
use of sharp recriminations which have by no means 
fostered friendly feelings. Under present conditions claim- 
ant governments determine for themselves in their own 
foreign offices upon the justice of a claim, and all the 
resulting diplomatic action depends upon that adminis- 
trative decision. There is no opportimity for a judicial 
decision. So that my point here is that it is to the inter- 
est of foreign offices to have these contractual claims 
taken out of the diplomatic channel and submitted to 
an international court. 

To simi up, therefore, if these contractual claims, 
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which of all are the most eminently fitted for judicial 
determination, could be submitted to an international 
court the claimant woidd be assured of a fair judicial 
hearing (which is not the case now), the decision and his 
remedy would not depend upon his nationality or upon 
the strength, policy or willingness of his government to 
entertain the claim, but upon the merits of his case. The 
defendant government woidd be relieved from the diplo- 
matic pressure of imjust claims which by its very weakness 
it now feds itself unable often to resist. The foreign office 
would be greatly relieved by not having to present claims 
on ex parte evidence and enter into diplomatic corres- 
pondence which often disturbs friendly relations, and the 
peace of the world would be advanced just to that extent 
by removing from the field of conflict what is now always 
a germ of international difficulty. It does not seem to 
me difficult to make nations see this point, and it may be 
said that Germany and Austria have already given indi- 
cations that they are in favor of divorcing contractual 
claims from political considerations, a union which now 
brings about inexact justice and indeed gross injustice. If 
we can secure the consent of a majority of nations to 
submit contractual claims to an international court, pref- 
erably giving the claimant the right to sue the foreign 
government directly as in the case of the proposed prize 
court, we shall have supplied business enough to keep a 
court constantly in session, and with that factor gained 
the methods for its establishment, especially in view of 
the fine thought which has been contributed to the sub- 
ject by societies of this kind, will be easily worked out 
and adjusted. 
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The Presiding Officer : The next speaker will be 
Mr. Joseph Wheless, who is to read a paper on the sub- 
ject of "A Pan-American Court of Justice." 

A PAN AMERICAN COURT OF JUSTICE 

JOSEPH WHELESS 

"The dreams and Utopias of today," in the aphorism 
of the Argentine publicist, SefLor Drago, addressed to 
Secretary Root, "are the facts and commonplaces of 
tomorrow, and the principles proclaimed must sooner or 
later prevail." He was speaking of his famous "Doc- 
trine;" but his words are far more pregnant of prophecy 
if applied to the all but accomplished fact of a tribunal 
of international justice. And a Pan-American coxirt of 
justice, for the judicial decision of all "justiciable" ques- 
tions between the nations of America, far from being a 
Utopian dream, has been substantially realized already, 
and exists in every essential attribute of such a tribunal. 
I refer to the Central American coxirt of justice, which 
with sundry formal amendments, and the adherence of 
the other American nations, already devoted to it in 
principle, will become the living realization of the ideals 
and aspirations of a score of nations for almost a century. 

My purpose within the brief scope of this paper, is 
to show the utility and convenience of an international 
court of justice for the American republics, in no wise 
derogatory of the greater court of arbitral justice soon 
to be realized for all the nations at The Hague; to show 
that America has a fund of special juridical problems 
peculiarly within the cognizance of an American inter- 
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national court; that America has, to an extent^ a differ- 
entiated body of principles of public and private law, 
which may more readily be appreciated and adjudicated, 
particularly in first instance, by an American coiut; that 
this body of law is in course of imification and codifica- 
tion into a code of American law for the administration 
of an American coiut; and that such a court must re- 
doimd not only to the great good of America in its special 
interests, but must set a high example for the nations 
of the old world, who owe most of the progress they have 
as yet attained toward the ideal of peace, to the influence 
aQd example of America. Rather than argumentation, 
which before an American Society for Judicial Settle- 
ment, would be ahnost supererogation, in support of this 
thesis, I wish to briefly review the development of several 
principles fully accepted throughout America; this r6sum6 
carries my argument with it, and will show that an inter- 
national court for the judicial settlement of American 
controversies has been a constant American ideal, and 
is the natural, and inevitable, resxilt of centiuy-old ten- 
dencies and ideals of American relations. 

The American republics, more nearly than the rest 
of the world, have reached that point in the long process 
of jiuistic evolution, when now, in the optimistic phrase 
of Mr. Root, "The chief principle entering into this 
standard of conduct is that every sovereign nation is 
wiUing at all times and imder all circumstances to do 
what is just." 

Since the time when might ceased to be the sole test 
of light between nations, the ever-recurring question, 
"What is just?" in international relations, has been 
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sought to be solved in numerous cases by diplomatic 
negotiations and by special '^ arbitrary'' compromises. 
America first proposed their solution by general treaties 
of compulsory arbitration, and then proposed and real- 
ized a court for judicial settlement of its own peculiar 
questions. 

That these peculiarly American questions exist, and 
have given rise to special principles of public law, are 
facts which have occupied the attention of American 
men of state at all times. 

In his farewell address, President Washington de- 
clared that '^Europe has a set of primary interests, which 
to us have none, or a very remote relation." This thought, 
implying an opposing set of primary American interests, 
was the germ of the Monroe Doctrine, which was acclaimed 
by all the Spanish nations of America as the Palladium 
of their independence. This difference in the primary 
interests of the two hemispheres, and therefore in the 
public law relating to such interests, and the attitude 
of oiu: Latin neighbors towards them, may best be stated 
in the language of one of their foremost publicists, Sefior 
Alejandro Alv&rez, of Chile, whose book Le Droit Inter- 
national Amiricainj is devoted to a full exposition of this 
subject. He says: "The entry of Latin America into 
the community of nations is one of the most important 
facts in the history of civilization. It residted not only 
in widening the field occupied by international law, but 
also in radically modifying its character. Although the 
Latin states inherited the civilization of the peoples of 
Eiu*ope, they developed along different lines. . . . 
In this new commimity of states, problems of interna- 
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tional law sui generis and problems distinctivdy American 
arose, and thus made possible the uniform regulation of 
matters of special interest regarding which a general 
world concensus of opinion had not yet been formed. 
Furthermore this new society of states proclaimed prin* 
dples which could only with great difficulty be brought 
forth from their hiding place in an isolated convention 
or the usage of some European state." 

An elaborate summary of these peculiarly American 
international questions is made in the work of Sefior 
Alv&reZy questions peculiarly appropriate for adjudication 
by a distinctively American international court. Such an 
American tribunal, too, will be the legitimate culmination 
of the constant ideal of the American nations as the 
pioneers of the long struggle for the triumph of Law, 
which has been crowned by the creations of the Hague 
Conferences. In this world-embracing movement up* 
ward towards the ideal of the substitution of the reign 
of law for barbaric force of arms in the settlement of 
international conflicts, America, north and south, has 
from the beginning been the prophet crying in the wilder- 
ness "Prepare the ways of Peace." By example as well 
as by precept, America has won a renowned leadership 
in the movement for peaceful and judicial settlement of 
disputes among nations, both by friendly arbitration 
and by judicial processes. It has become an adom of 
the state department at Washington, that "International 
disputes ought to be settled by courts of publicists and 
jurists;" while a South American publicist has said, that 
"if arbitration were not generally accepted as a funda- 
mental principle of international law, it would still be 
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recognized as such in Latin-America.'^ While at aU 
times these states have not lived up to this ideal, certain 
it is that ever since their independence they have been 
very advanced and idealistic champions of the principles 
of arbitration, of the imification and codification of their 
private and public international law, and its application 
to the settlement of the ever-recurring conflicts between 
themselves. To illustrate their pacifist idealism, and 
their aptitude to welcome the proposal of a Pan-American 
judicial court as the goal toward which all their traditions 
have tended, it is useful to recall the efforts which they 
have made in this direction. As early as the Panam& 
congress, in 1826, a pact of "Union, Alliance and Per- 
petual Confederation" was subscribed between the states 
represented, in which it was declared: "The contract- 
ing parties bind themselves and solemnly promise to com- 
promise amicably between themselves all differences 
which today exist or may exist between any of them." 
After abortive efforts, initiated by Mexico, in 1831, 1838 
and 1840, another South American congress was con- 
vened at Lima, in 1847, 3.t which a treaty of "confedera- 
tion" was signed; a congress of plenipotentiaries, to meet 
periodically, was provided; disputes were to be settled 
amicably and by arbitration; if arbitration should be re- 
jected, "then the congress of plenipotentiaries, after 
examining the groimds upon which each of the republics 
bases its contention, will give the dedsion it deems most 
just." In September, 1858, another congress was held 
in Santiago, and in November of the same year yet an- 
other in Washington, at both of which, several of these 
countries entered into treaties of alliance and federation. 
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Many of the provisions of these treaties read as if they 
were copied out of the proceedings of the foiirth Pan- 
American conference. Lima was again the scene of a 
like congress in 1864, which adopted two treaties, one 
of "Union and Defensive Alliance," the other on "Pres- 
ervation of Peace," the latter likewise providing for 
mediation and arbitration. Again in 1880 the represen- 
tatives of several states signed ad^eferendum, in Bogota, 
a convention of general and absolute arbitration; the 
arbitrator was to be designated in each case by special 
convention, in default of which the President of the 
United States shoxild be arbiter; it was provided that all 
other coimtries of America should be urged to enter into 
similar treaties, "in order that the solution of every 
international conflict by means of arbitration may come 
to be a principle of American public law." These con- 
ventions were not generally ratified, because of actual 
conditions, but they testify to a constant zeal for the 
ideal which they embody. It was just at this time that 
the great protagonist of Pan-Americanism, Secretary 
Blaine, proposed his plan for a general conference of the 
American nations, to meet in Washington in 1881, for 
the purpose of drawing together in closer friendly and 
juridical relations, all the independent nations of Amer- 
ica. This plan, which at that time had to be postponed 
for several years, was realized in the First International 
American Conference, held in Washington in 1889. This 
meeting of American nations wiU be celebrated in his- 
tory, not only for the notable Pan-American program 
which it initiated, but as the effective inspiration of the 
World-Reunion held at The Hague ten years later. At 
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the Washington conference the aspirations of the Ameri- 
can nations were crystalized in a project of a general 
treaty of arbitration, which recited that the republics 
of America adopt arbitration ''as a principle of American 
international law for the solution of difficulties, disputes 
or contests between two or more of them." This draft 
of treaty, although not then ratified, accepted for America 
the principle of peaceable adjudication, a principle later 
consecrated in the general arbitration conventions adop- 
ted in the fourth conference, of Buenos Aires in 1910, as 
the American system of settlement of American inter- 
national controversies. 

These several international American conferences 
have also brought to the point of realization another 
opus magnum of American idealism, for which these 
nations have striven constantly — the imification and codi- 
fication of the principles of public and private inter- 
national law, with special reference to their application 
to peculiarly American questions. At the Panam& con- 
gress of 1826, one of the projects embraced in its program, 
and approved in a draft of convention, was a so-called 
*' American Code of Nations," the purpose of which was 
'Ho fix in common accord all those points, rules and 
principles which must serve as a guide to their conduct 
both in peace and war." This project was renewed and 
approved in all the succeeding South American congresses 
above mentioned, except the first one at Lima. At this 
place, a special congress of jurists was held, in 1877, '^th 
the object of preparing a codification of what was in- 
appropriately called "American International Law." 

At Montevideo, in 1889, the South American Con- 
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gress of Private International Law adopted the projects 
of several treaties covering the principal matters of 
dvil and commercial law, and of procedure, which were 
promptly ratified by most of the Latin American re* 
publics. These treaties were taken up by the first Liter- 
national American Conference, and recommended to the 
approval of all the American nations, and were submitted 
by Secretary Blaine to the Congress of the United States- 
Since that time the United States has become the prime 
factor in furthering the cause of codification. At the sec- 
ond Pan-American conference, in Mexico, in 1902, and 
again at the third conference, at Rio de Janeiro, in 1906, 
resolutions were adopted on the same subject; and a con- 
vention ratified by nineteen of the American rq>ublics, 
including the United States, created an international com- 
mission of Jurists, ^'for the purpose of preparing a draft of 
a code of private international law and one of public 
international law, regulating the relations between the 
nations of America.' ' This commission, which was directed 
to ''give special attention to the treaties of Montevideo of 
1889," finally met and began its labors at Rio, in Jime 
191 2; its several sections, sitting at different capitals, 
are to convene again at Rio in Jime, 1914, and submit 
their labors to the Congress of commissioners, and 
through it to the governments of America. It is hard 
to over-estimate the significance of this work, if success- 
fully executed and approved by the nations of the two 
continents. It will be preeminently the Corpus Juris 
CioUis of the New World, and will be the Book of the 
Law to be adjudged by the Pan American Court of Jus- 
tice. America is thus seen to have taken a distinguished 
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primacy in the cause of international arbitration and 
peaceable settlement of causes by the jus geniiunty and 
in the codification of that law with special reference to 
its own special juridical problems. 

A judicial court for the solution of its special problems, 
and for the pacific settlement of controversies involving 
them, has long been an American ideal. In 1886 reso- 
lutions were moved in both branches of the United States 
Congress, favoring the creation of international courts 
of arbitration for America; William McKinley was the 
sponsor of the resolutions in the House, and Senator 
Logan in the Senate. At the first Hague Conference, 
in 1899, the old world nations dubiously accepted a sort 
of compromise between diplomacy and sporadic arbitra- 
tion, by creating the mis-named permanent court of arbi- 
tration, which is neither a court nor permanent. This 
was magnificent, but it was not peace through law; and 
it fell far short of satisfying the ideals of America. When, 
therefore, in due season, the United States inspired the 
call for a second Hague Conference, in 1907, Secretary 
Root had matured his illustrious proposal, which he thus 
outlined in his instructions to the United States delegates : 
"It should be your effort to bring about in the second 
Hague Conference a development of the Hague Tribimal 
into a permanent tribimal composed of judges who are 
judicial officers and nothing else, .... and who 
will devote their entire time to the trial and decision of 
international causes by judicial methods and under a 
sense of judicial responsibility." The American pro- 
posal triumphed, not only in the acceptance by the world's 
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repres^itatives of the principle of a permanent judicial 
tribunal^ but in the formal adoption of a draft convention 
r^ulating the organization, jurisdiction and procedure 
of such a coxirt, to be known as the "Court of Arbitral 
Justice." Recourse to the projected coxut is optional, 
however, and the use of the term "arbitral" indicates 
still a diflSdence regarding a true judicial tribunal. With- 
out awaiting the consummation of this egregious triiunph, 
through the ratification of the convention by the nations. 
Secretary Root proceeded to give the hesitant world an 
object-lesson in the American ideal of an international 
judicial court. As the titular head of the Pan-American 
Union, he inspired a conference of the republics of Cen- 
tral America, which convened under his auspices in 
Washington, September 17, 1907. This notable con- 
ference, whose work may become celebrated even beyond 
all that of the Hague conferences, drafted and adopted a 
series of seven conventions, signed on December 20, and 
promptly ratified by the five republics. The first in 
order is a general treaty of peace and friendship, which 
makes the most imreserved submission to obligatory 
judicial settlement; its words must become classic and 
the model for future use to the latest generations. It 
declares "The Central American republics consider the 
maintenance of peace among themselves as their primor- 
dial duty, and obligate themselves to forever observe the 
most complete harmony, and to settle every disagreement 
or diflScidty, of what nature so ever it may be, which may 
arise between them, by meaiis of the Central American 
court of justice," established by another convention of 
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the same date. These words are absolutely unique in 
the history of international relations. They mark a new 
era in the history of civilization. 

By the convention for the establishment of a Central 
American court of justice, the five rq>ublics entered into 
truly notable juristic relations and created an apt model 
for an expanded Pan-American court. The high con- 
tracting parties agreed to constitute and maintain a per- 
manent tribimal to be called ''The Central American 
Court of Justice," to which "they bind themselves to 
submit all controversies and questions, which may arise 
between them, of whatever nature and origin, in the 
event that their respective chancelleries may not have 
been able to arrive at an agreement. This court shall also 
have jurisdiction of controversies begun by private citi- 
zens of one Central American coimtry against any of 
the other contracting governments, by reason of violation 
of treaties or conventions, and in other cases of inter- 
national character, whether or not such claim is supported 
by their own government, provided that the recourses 
afforded by the laws of the respective coimtry against 
such violation have been exhausted, or a denial of jus- 
tice is evident. It shall also have jurisdiction of cases 
arising between any of the contracting governments and 
private persons, whenever submitted by consent of both 
parties; also of international controversies which any of 
the Central American governments, or the government of a 
n foreign nation, may by special convention submit to it; 
^P also of conflicts between the legislative, executive and 

judicial powers, and when the judicial decisions or the 
resolutions of the national congress shall not be respected/* 



WHELESS 67 

The details of oiganization and of procedure need not be 
followed here; suit is by demand filed by the complaining 
party, with citation and answer by the defendant, as in 
ordinary dvil actions between individuals. The court 
is to pass freely upon the facts at issue, and to decide ac- 
cording to the principles of international law; the ded- 
sion shall dispose of every litigated point. The court 
may award execution, and the contracting governments 
bind themselves ''to obey and to cause to be obeyed the 
orders of the court, and to render all necessary assist- 
ance for their prompt and effective execution." In 
article 25 it is again declared: ''The interested parties 
bind themselves to submit to the decisions of the court; 
and all the parties obligate themselves to give their neces- 
sary moral support to the end that such decisions shall 
be duly complied with, constituting in this manner a 
real and positive guaranty of respect for this convention 
and for the Central American Com! of Justice.'' This 
court, it is elsewhere declared, "rq>resents the national 
conscience of Central America;" it also truly rq>resents 
a notable approach to the consummation of the ideals 
of this Society, and of the ripening world-conscience for 
the judicial settlement of international disputes. 

This imique tribmial, the first and loftiest in its ideal- 
ism recorded in history, was immediately organized by 
the selection of magistrates of unexceptional character, 
and soon had its seat in the handsome temple of American 
justice donated by the mxmificent American apostle of in- 
ternational peace. Hardly had the court been organized, 
before the good faith of its foimders towards each other, 
and their faith in their creation, was given an experi- 
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mental test. In July^ 1908, Hondxnas came as the first 
plaintiff before the court, in a cause which comes very- 
near involving what the diplomatists so often reserve 
under the elusive euphony of "the national honor." The 
complaint accused Guatemala and El Salvador of im- 
neutral conduct in fomenting revolution in Honduras. 
The defendants were cited to appear, and promptly ap- 
peared and defended to the merits. So business-like 
and expeditious were the proceedings, that on December 
19, 1908, six months after the cause was instituted, a final 
judgment was rendered in favor of the defendants; all 
parties readily accepted the judicial decision, and a casus 
belli became a res judicata. Dr. James Brown Scott 
aptly says: "The decision marks a great progress to- 
wards the judicial settlement of international disputes, 
and shows the complete analogy between public and pri- 
vate law." This analogy is confirmed by our own daily 
experience. The appellate courts of the United States 
decide, every year, some twenty-five thousand cases, in 
which are involved every possible phase of the life, liberty, 
honor, property and "vital interests" of the citizens of 
forty-eight republics, and many of the most important 
acts of their governments. The most solemn enactments 
of the representative Congress of forty-eight sovereign 
states, and of the Legislatures of each of those sovereigns, 
are from day to day adjudicated, and often declared void, 
by an inter-state court created by those same sovereign 
states, without any sense of loss of "national dignity and 
honor," and with the most matter-of-fact acquiescence 
in the adjudications. One sovereign state brings another 
sovereign state before the court, created by their previous 
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written consent, in questions involving the interpreta- 
tion of the instrument of consent (their international 
treaty or convention) , or a boundary dispute, or con- 
flicting interests of any kind, and all the other questions 
that can arise between nations, and they are judicially 
decided by judges whom they appoint, and according 
to the law which they recognize. Every nation of Amer- 
ica has a similar constitutional high court. There is no 
difference in principle or practice between the Supreme 
Court of the United States, or that of each of the American 
coimtries, and the Central American Court of Justice; 
they all decide international questions between more or 
less independent states. The simple extension of a prin- 
cq)le and practice tmiversal throughout America would 
realize the Pan American court of justice. There is no 
reason of principle to hesitate to make the extension. 
Secretary Knox, in his proposal for the extension of the 
jurisdiction of the international prize court of The Hague, 
said, ^' It is an axiom that it is easier to enlarge the juris- 
diction of an existing institution than to create a wholly 
new one.'' From the antecedents which I have collated in 
these pages, this final step seems to be the natural, nec- 
essary and easy course to take, by nations already predis- 
posed to this great desideratimi. If an international 
court for the judicial settlement of international disputes 
cannot be established and successfully nmintained in the 
peace-loving and friendly Americas, it is the vainest of 
Utopian dreams to fancy such an establishment amidst 
the arm6d camps and hostile interests of Europe. Inter 
arma silent leges. 

Of the constitution and effective procedure of such a 
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Pan-American court, it is not for me now to discourse; 
it has a working model in the Central American court. 
But, however constituted, such court will have no dearth 
of important business. Its first case might appropriately 
be one between Colombia and the United States over 
the right or wrong of Panam&, a question which is almost 
identical with the case of Honduras vs. Guatonala and 
£1 Salvador. A man or a nation unwilling to submit the 
justice of his acts to a court of justice is condemned 
already. 

Another intersting question, and one in respect to 
which the United States might well hope to be sustained, 
is the rightfulness of its policy of non-recognition of revo- 
lutionary governments in Latin America. I may digress 
to remark that President Wilson's declaration on this 
subject has no claim to novelty — ^the proposition is dis- 
tinctively a Latin American doctrine, nearly a century 
old. It was one of the proposals of the Panam& Congress 
of 1826, readopted at all the South American congresses 
previously mentioned, for the puipose of discouraging 
or preventing the then incessant revolutions of Latin 
America. The doctrine was reaffirmed in the Latin 
American Scientific Congresses of Buenos Aires in 1898, 
of Montevideo in 1901, and of Rio de Janeiro in 1905. 
As formulated by the distinguished Ecuadorian pleni- 
potentiary at those congresses. Dr. Tobar, it provided 
that '^all those coimtries should bind themselves not to 
recognize governments de facto bom of a revolution." 
The republics of Central America formally incorporated 
this non-recognition doctrine into the general treaty of 
peace and friendship, of December 20, 1907, declaring: 
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''The governments of the high contracting parties will 
not recognize any government originating in any of the 
five r^ublics as the consequence of a coup d' 6tat or of a 
revolution against a recognized government, imtil the 
representation of the people, freely elected, shall have 
reorganized the coimtry in constitutional form/' 

The foregoing are but illustrations of many irritating 
questions which might be amicably resolved by a Pan- 
American Court of Justice. They all are questions involv- 
ing the application to easily ascertainable facts of recog- 
nized principles of public law, and are hence essentially 
'' justiciable '' questions. This term, as defined by Mr. 
Reinsch in his study of The Concept of Legality in Interna- 
tional ArbUraHon, is ''not confined to what is l^al in the 
strictest sense of the word, but it also, if we consiilt the 
recent e]q>erience of nations, would be held to cover any 
matters in which a definite ascertainment of international 
duty and propriety is desirable. Whenever the rightful- 
ness and justice of conduct is capable of determination by 
a body of impartial judges, a judicial question exists." 
Signal instances of this enlightened theory in practice 
are found in the Honduras-Guatemala case and in the 
Casablanca case, both of which are in every sense note- 
worthy. They illustrate the position that there should 
be no questions reserved as not " justiciable '^ between 
nations, unless indeed, such as are not actionable be- 
tween individuate. Holland, the home of the Hague 
tribunals, Denmark, Portugual, Italy, Argentina, Mexico 
and the five states of Central America, are boimd by un- 
reserved treaties to submit to the Permanent Court of 
The Hague "all differences of whatever nature which 
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may arise between them and which it is not possible to 
settle diplomatically;" and the proposed treaties of 191 1 
between the United States and England and France 
make no reservations of any questions which are "justici- 
able in their nature by reason of being susceptible of 
decision by the application of the principles of law or 
equity." This last sentence is itself an excellent defini- 
tion of the rational limitations of judicial decision of 
international disputes. 

Another most useful pxupose of such an American 
court would be its example to the world of the actual proc- 
esses and benefits of judicial settlement of international 
disputes, and thus encourage general imitation. This 
idea is aptly expressed by President Roosevelt in his mes- 
sage of December 3, 1907, referring to the proposed 
International Prize Court. Such a court, he says, "is 
in itself a step towards the creation of a more general 
court for the hearing of international controversies. 
The organization and action of such a prize court cannot 
fail to accustom the different countries to the submission 
of international questions to the decision of an inter- 
national tribunal, and we may confidently expect the 
results of such submission to bring about a general 
agreement upon the enlargement of the practice." A 
fortiori would the example of a successful judicial court 
of all the nations of America be of very persuasive effect. 

It is, maybe, of good augury that the beautiful Temple 
of Justice of the Central American court at Cartago, was 
destroyed by the earthquake; it may be rebuilt for higher 
uses at a more convenient place. A greater and nobler 
temple, erected at Col6n or Panami, on the line of what 
President Wilson happily terms "the new center of 
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gravity of the world," and which brings the three Americas 
dose together at a common center of material interest 
and spiritual unity, would be the noblest monument to 
America's colossal mechanical achievement. The Pan- 
ama Canal open to the peaceful traffic of the world, and 
the Pan-American Court dedicated to peace through jus- 
tice in all America, would be the most ennobling inspira- 
tion to the coming ages, and America's enduring contri- 
bution to the welfare of the world and ad majorem Dei 
glariam. Over the portals of this temple should be sculp- 
tured the golden words of Secretary Bryan, addressed to 
the assembled nations of America: ^'God has made us 
neighbors; let justice make us friends." 

Then may we hopefully believe the days of usefulness 
of this Society, in the cause of judicial settlement of 
international disputes, to be numbered. It and its 
many allies have fought the good fight — the battle for 
peaceful and judicial settlement is nearly won. The 
permanent court of The Hague and the Central American 
court of justice are accomplished facts; a Pan-American 
court is a potential fact; and the forty-four nations of the 
world are unanimous in the epoch-making proposals of 
the Acte final of the Second Hague Conference. To all 
this, the dreams and Utopias of yesterday, has the world 
at large attained today. These triumphs of the gospel 
of "Peace on earth to men of good will," are the sure 
precursors of the good times conung which shall see 
realized, if not the Millennium and the federation of the 
world, at least the world represented in the harmonious 
parliament of man, and when the civilized world shall be 
wrapped in tmiversal law administered by courts of 
mtemational justice. 
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The Presiding Opficer : I have no doubt that Mr. 
Hull) who has prepared an interesting address on '^The 
Monroe Doctrine and The International Courts '' would 
prefer to deliver that tomorrow morning at the opening 
session of the Conference; so that if you are of the same 
mind, as I think your brains must be already more than 
full, we shall adjourn imtil tomorrow morning at lo 
o'clock, with Mr. Hull's paper or address the first thing 
in the order of business. 

(Whereupon an adjournment was taken until Friday, 
December s, 1913, at 10 o'clock, a.m.) 



SECOND SESSION 

Friday, December 5, 1913, 10 o'clock, a.m. 

The meeting was called to order by Mr. Jackson H. 
Ralston, presiding officer. 

The Presiding Officer: I am asked to call this 
meeting to order this morning. 

Last evening, Prof. William I. Hull, of Swarthmore 
University, was unable to speak because of lack of time. 
We are to have the pleasure of listening to him this morn- 
ing. He will open today's proceedings with a paper 
entitled, '^The Monroe Doctrine and the International 
Court.'' 

Mr. Hxtil: I have already stated to our chairman 
that I am more than satisfied with the distinguished audi* 
ence which it is my privilege to address. I trust that 
you wiU not resent the fact that the audience which was 
to have had my paper inflicted upon it has shifted it off 
upon you. 

THE MONROE DOCTRINE AND THE INTER- 
NATIONAL COURT 

WILLIAM I. HULL 

The Monroe Doctrine which was r^arded as the 
sine qua nan of American public policy in the nineteenth 
century is fast taking the aspect, in this twentieth cen- 
tury, of the hUc noire or the Frankenstein of the republic 
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which called it into existence. This changing aspect is 
due, not only to the extraordinary development of the 
original doctrine and to its illimitable possibilities of 
continuous growth, accompanied by a great and growing 
responsibility on the part of the United States and a re- 
markable progress on the part of Latin-America, but also 
to the old world's changing attitude towards international 
rights and duties and to the majestic international tribunal 
which is slowly rising in the midst of sovereign nations. 

Just how and when and to what extent the Monroe 
Doctrine has developed during its life of four score years 
and ten, would be a story too long for the telling of it 
here. But at least some of the steps in its growth may 
be pointed out, if only to explain why our republic, which 
gave it birth, nourished it in infancy and stood ready to 
defy all the world for the protection of its youth, now 
stands aghast in the presence of its gigantic proportions 
and the infinite potentiality of its maturity. Like cer- 
tain erstwhile infant industries which now cast their pro- 
tean shadows athwart the industrial path of our nation, 
challenging the best thought of our domestic statesman- 
ship, so the policy embodied in the few words of a presi- 
dential message nearly a century ago has outgrown even 
the republic's growth and now stands an over-shadowing, 
imperative question-mark in the path of our international 
relations. 

What have been the principles of this giant's growth? 
Can they now be grafted, to the greater advantage of 
America and the world, upon some more beneficent insti- 
tution of international life? Such are the questions which 
confront us, and which are being pressed more and more 
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dosdy upon us by the sphinx of international relations. 
Let us frankly face them. 

Although the branches of the Monroe Doctrine are 
many in number and stretch forth in many directions, 
the principles of its growth will be foimd to be only two. 
These are, first, the integrity of national territory, and, 
second, the preservation of popular government. 

The preservation of American territorial integrity 
has been asserted by the Doctrine against old world 
acquisitions, whether these take the form of voluntary 
transfer by one old world power to another, or by a new 
world power to an old world p)ower; or whether they 
take the form of colonization, or of acquisition by force 
of arms. 

Transfers of American territory by one old world 
power to another have been prevented on various occa- 
sions. More than a century age, on January 3, 181 1, 
President Madison addressed the United States Congress 
in regard to a threat of Great Britain to acquire from Spain 
a portion of Florida, and in this message he said: ''I 
recommend to the consideration of Congress the season- 
ableness of a declaration that the United States could 
not see, without serious inquietude, any part of a neigh- 
boring territory, in which they have in different respects 
so deep and so just a concern, pass from the hands of 
Spain into those of any other foreign power." 

Fourteen years later, when the government of France 
endeavored to secure from Spain the cession of Cuba and 
Porto Rico, Henry Clay, then secretary of state, sent a 
dispatch to the American minister in Paris, in which he 
said: '^With the hope of guarding beforehand against 
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any possible difficulties on that subject that may arisen 
you will now add that we could not consent to the occu- 
pation of those islands by any other European power 
than Spain under any drcumstances whatever." 

Twenty-three years later still — April 29, 1848 — ^when 
the Indians of Yucatan rebelled against the government 
of the whites and implored aid and annexation at the 
hands of the United States^ President Polk reiterated 
the declaration asked for by Madison, in the words: 
"Whilst it is not my puipose to recommend the adop- 
tion of any measure with a view to the acquisition of the 
dominion and sovereignty over Yucatan, yet, according 
to our established policy, we could not consent to a trans- 
fer of this dominion and sovereignty either to Spain, 
Great Britain, or any other European power/' 

This declaration has been made on various other 
occasions since Madison's appeal, and it is now an accep- 
ted feature of the Monroe Doctrine that Great Britain 
France, the Netherlands and Denmark can alienate their 
American posessions only by ceding them to the United 
States or by recognizing their independence. 

The New World powers are equally debarred from 
alienating to old world governments their territorial 
posessions in America, and this applies to "powers" 
which are no real powers in the international or political 
sense. For example, in 1848, the Mosquito Indians on 
the North coast of Nicaragua appealed for aid to Great 
Britain, whose government not only forced Nicaragua 
to recognize the independence of the Indian tribes, but 
sent its fleets and troops to seize and fortify the port of 
San Juan del Norte (Greytown). This was regarded as 
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a menace to the trans-Isthmian railway or canal, as well 
as an infringement upon the Monroe Doctrine, and in 
response to the protest of the United States, the Cla3^on- 
Bulwer treaty embodied the renunciation on the part of 
both Great Britain and the United States of any acquisi- 
tion of Central American territory. 

The fate of colonial exploitation, which has overtaken 
Asia and Africa in the nineteenth century, was fore- 
stalled in the original document embodied in the Monroe 
Doctrine proper. The famous words of President Mon- 
roe, in his message of December 2, 1823, declaring that 
''the American continents, by the free and independent 
condition which they have assumed and maintain, are 
henceforth not to be considered as subjects for future 
colonization by any Eiuropean powers,'' have been re- 
peated on many subsequent official occasions. President 
Polk gave these words additional meaning by declaring 
in his message of December 2, 1845, ^&t ''it shoidd be 
distinctly annoimced to the world as our settled policy 
that no future European colony or dominion shall with 
our consent be planted or established on any part of the 
North American continent." The addition in this mes- 
sage of the words "or dominion," to the word "colony," 
has been interpreted to preclude the acquisition of Ameri- 
can land either by colonizing so-called "new lands" or 
by seciuing cessions of territory from established govern- 
ments; and it has been held applicable to any old world 
power, Eurcq)ean or non-£un^)ean, and to South Ameri- 
ica as well as north. 

The farcitle acquisition of American territory by 
old world powers has encountered the frequent application 
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or interpretation of the Monroe Doctrine from the time 
of Madison to the present; and in these later days, when, 
the old world governments having shown no sign of an 
intention to acquire American lands, either by forcible 
or by peaceful means, the fear arose in some statesmen's 
breasts that they might attempt to do so indirectly by 
means of corporations affiliated with them, this latest 
fancied danger to the Doctrine was promptly faced by a 
senate resolution of 1912. This resolution was intro- 
duced by Senator Lodge of Massachusetts when a rumor 
flew through the land that, if not the Japanese govern- 
ment, at all events a Japanese corporation, was about 
to purchase lands on Magdalena Bay. It forbids any for- 
eign corporation subsidized or controlled by an old world 
government to acquire land in the Americas which is so 
situated as to menace the safety or commtmications of 
the United States. At present, the interpretation or 
extension of the Monroe Doctrine in this direction has 
not gone far enough to exclude all foreign corporations 
from doing business on the soil of the Americas, but there 
is sufficient elasticity in such phraseology for indefinite 
expansion in the future. 

It must be conceded, that in these various ways the 
acquisition of American land by old world powers has 
been comfortably cribbed, cabined and confined. On 
the other hand, when Europe ^owed signs, in 1845, ^^ 
declaring that the Monroe Doctrine was a rule which 
ought to work both ways and forbid the further acquisi- 
tion of American lands by the United States of America, 
as well as by Europe, President Polk promptly met these 
s}miptoms, in his message of December 2, 1845, ^Y ^^ 
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following emphatic declaration: ^'The rapid extension 
of our settlements over our territories heretofore unoccu- 
pied, the addition of new states to our confederacy, the 
expansion of free principles, and our rising greatness as a 
nation are attracting the attention of the powers of Eu- 
rope, and lately the doctrine has been broached in some 
of them of a 'balance of power' on this continent to 
check our advancement. The United States, sincerely 
desirous of preserving relations of good imderstanding with 
all nations, cannot in silence pennit any European interfer- 
ence on the North American continent, and, should any 
such interference be attempted, will be ready to resist it at 
any and all hazards Jealousy among the dif- 
ferent sovereigns of £ur<^ lest any one of them might 
become too powerful for the rest, has caused them anx- 
iously to desure the establishment of what they term the 
'^ balance of power.'' It cannot be permitted to have 
any application on the North American continent, and 
especially to the United States. We must ever maintain 
the principle that the people of this continent alone 
have the right to decide their own destiny. Should any 
portion of them, constituting an independent state, pro- 
pose to tmite themselves with our confederacy, this will 
be a question for them and us to determine without any 
foreign interposition." 

Having thus paved the way for an annexation of 
territory which should not tear the Monroe Doctrine 
into fragments. President Polk entered upon that war 
with Mexico which the truth-loving participants in it 
declared was wholly xmrighteous, but which ended in the 
treaty of Guadalupe Hidalgo and the cession to the United 
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States of 125^520 square miles of disputed territory 
claimed by Texas, and 526,000 square miles of imdisputed 
territory owned by Mexico, or together with Texas it- 
self an area about seventeen times as large as New York 
State, with 5,000 miles of coast on both oceans, and with 
vast deposits of precious metals. 

The extraordinary argiunents by which President 
Polk labored to justify this acquisition of this imperial 
domain are too long and numerous to be rehearsed here, 
although they throw a strong if lurid light upon his one- 
sided interpretation of this feature of the Monroe Doc- 
trine. Their spirit and quality may be estimated from 
a few quotations, as follows: ''That Congress contem- 
plated the acquisition of territorial indemnity when that 
body made provision for the prosecution of the war is 

obvious The doctrine of no territory is the 

doctrine of no indemnity, and if sanctioned would be a 
public acknowledgment that our coimtry was wrong and 
that the war declared by Congress with extraordinary 
unanimity was imjust and should be abandoned, an ad- 
mission tmf oimded in fact and degrading to the national 
character. The terms of the treaty proposed by the 
United States were not only just to Mexico, but consid- 
ering .... were deemed] to be of a most liberal 
character. The commissioner of the United States was 
authorized to agree (i) to the establishment of the Rio 

Grande as the boimdary The boundary of 

the Rio Grande and the cession to the United States of 
New Mexico and Upper California constituted an ultima- 
tum which our commissioner was under no drcumstances 
to yield. That it might be manifest, not only to Mexico, 
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but to all other nations, that the United States were not 
disposed to take advantage of a feeble power by insisting 
upon wresting from her all the other provinces, including 
many of her principle towns and cities, which we had 
conquered and held in our military occupation, but were 
willing to conclude a treaty in a spirit of liberality, oiu: 
commissioner was authorized to stipulate for the restora- 
tion to Mexico of all our other conquests/' These ^'lib- 
eral '' terms were not accqpted and the war continued imtil 
'^^y 3^1 18481 when the Treaty of Guadalupe Hidalgo 
was made. In defense of this treaty and in justification of 
the war, President Polk wrote the following extraordinary 
words: ''The peace has been concluded on terms the 

most liberal and magnanimous to Mexico 

The results of the war with Mexico have given to the 
United States a national character abroad which owe 
country never before enjoyed We shall prob- 
ably be saved from the necessity of engaging in another 
foreign war for a long series of years The ex- 
tensive and valuable territories ceded by Mexico to the 
United States constitute indemnity for the past, and the 
brilliant achievements and signal success of our arms will 
be a guaranty of security for the future, by convincing 
all nations that our rights must be respected." 

Unfortunately, the seeds of slavery and of Civil War 
sprang up and flourished luxuriantly in the soil which 
President Polk's interpretation of the Monroe Doctrine 
furnished us with a specious or foolish pretext for annex- 
ing, and a half-century elapsed before the national mem- 
ory was sufficiently dulled or the national conscience 
was sufficiently sal « cd to enable one recent President to 
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acquire Porto Rico and another to take the Panama 
Zone. The taking of the Panama zone was followed, two 
years later, by the declaration of the President who " took" 
it that, "There are certain essential points which must 
never be forgotten as regards the Monroe Doctrine. In 
the first place we must as a Nation make it evident that 
we do not intend to treat it in any shape or way as an 
excuse for aggrandizement on our part at the expense 

of the republics to the south It must be 

understood that under no circumstances will the United 
States use the Monroe Doctrine as a cloak for territorial 
aggression."! At present, oiir idealistic President, stand- 
ing with his feet on the shores of the sea which stretches 
to the Isthmian Canal, and with his face turned towards 
our Latin-American neighbors has solemnly declared 
"I want to take this occasion to say that the United 
States will never again seek one additional foot of terri- 
tory by conquest."* 

Under the leadership of such men as President Wil- 
son the United States would probably live up to this 
high standard of national self-denial — ^for a generation 
perhaps, or xmtil it is hurried into another way with or for 
some member of Latin-America, when, still in the name 
of the "Monroe Doctrine," it might yield to certain 
clamors which are already being heard and extend its 
boundary from Rio Grande to the "natural boundary" 
of the Panama Canal or even to the Orinoco. 

The interpretation of the Monroe Doctrine which 
works only one way has been utilized, also, not only to 

^ President Roosevelt's Message, December 5, 1905. 

' President Wilson's Mobile Dedarationi OctoDtr 38, 1913. 
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extend the boundary of the United States southward and 
eastward, to include parts of Mexico and Colombia and a 
West Indian island, but to bring some islands of the 
Pacific under the Stars and Stripes as well. In 1843, 
President Tyler wrote of the Sandwich or Hawaiian Is- 
lands, in his annual message to Congress, December 30, 
1842 : " This commimity, thus existing in the midst of a 
vast expanse of ocean shoiild be respected, and all its 
rights strictly and conscientiously regarded. .... 
Far remote from the dominions of European powers, 
.... its near approach to this continent and the 
intercourse which American vessels have with it, such 
vessels constituting five-sixths of all which annually visit 
it, covld not but create dissatisfaction on the part of the 
United States at any attempt by another power, should 
such attempt be threatened or feared, to take posession of 
the islands, colonize them, and subvert the native gov- 
ernment. Considering, therefore, that the United States 
possesses so large a share of the intercoiu^e with those 
islands, it is deemed not unfit to make the declaration 
that their (the United States) government seeks never- 
theless, no peculiar advantages, no exclusive control over 
the Hawaiian government, but is content with its inde- 
pendent existence and anxiously wishes for its security 
and prosperity. Its forbearance in this respect, under 
the circumstances of the very large intercourse of their 
citizens with the islands would justify this government, 
should events hereafter arise to require it, in making a 
decided remonstrance against the adoption of an opposite 
policy by any other power." Old world powers having 
thus been warned from the Hawaiian group, '^events 
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arose" in the course of the next half-century which in- 
duced an American President, despite the honorable 
though unpopular effort of another President to prevent 
it, to set aside the self-denying ordinance of an earlier 
time and annex |the islands to the republic's domains. 
The annexation of the still more remote Philippines, 
which lie on the threshold of Asia, and which had to be 
kept at all hazards from the clutches of some old world 
power, is another illustration of that interpretation of the 
Monroe Doctrine which is equivalent to "heads I win, 
tails you lose." 

The Dominion of Canada which, under the anti- 
European interpretation of the Monroe Doctrine, could 
not be ceded by Great Britain to another old world power, 
has not become, in time of peace at least, the object of a 
serious proposal to apply the pro-United States interpre- 
tation of the Monroe Doctrine to it; although the jest 
of a certain speaker of the House of Representatives 
came perilously near the verge of earnest folly, or foolish 
earnest in regard even to Canada. But towards the 
other points of the compass, out upon the stormy waves 
of the Atlantic, beyond the blue waters of the Mexican 
Gulf, and far acre: s the vast expanse of the Pacific, has 
soared the new Monroe Doctrine, impersonating the 
American eagle itself, one of whose wings beats off the 
old world powers from any acquisition of "American" 
territory, while the other brings this territory within the 
shadow of the Stars and Stripes. 

Turning from territorial acquisitions, to the other 
principle of the Monroe Doctrine's growth, namely, the 
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preservation of popular government, we find a similar por- 
tentous development. Starting with a warning to Eu- 
ropean powers that they must not attempt to restore 
monarchial government in Latin-America, it has grown 
to an announcement to the Latin-Americans themselves 
that they must maintain popular government within the 
boarders of their respective republics. Notice has been 
served upon them by the United States that the people 
must rule with them as with us; and there has been an- 
nounced to the nearest of oui Latin-American neigh- 
bors what may well become a Pan-American application 
of artide iv, section 4, of the United States Constitution, 
namely: "The United States shall guarantee to every 
state in this hemisphere a republican form of government 
and shall protect each of them against invasion; and on 
application of the legislature, or of the executive (when 
the legislature cannot be convened), or even without 
such application, it shall protect them against domestic 
violence.*' 

From James Monroe to Richard Olney and Woodrow 
Wilson is a period of only fomr-score years; and yet within 
that lifetime of a single individual, the Monroe Doctrine 
has attained such mighty dimensions. "We should con- 
sider any attempt," said President Monroe in his annual 
message of December 2, 1823, "on the part of £im>pean 
powers to extend their system to a(ny portion of this 
hemisphere as dangerous to oui peace and safety." 
This "system" he defines and rejects in the words: "We 
could not view any interposition for the purpose of op- 
pressing them (the Latin-American republics), or control- 
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ling in any other manner their destiny, by any European 
power, in any other light than as the manifestation of an 
unfriendly disposition toward the United States." 

One year later, December 7, 1824, in this last annual 
message and as a kind of farewell address, President 
Monroe defined the attitude of the United States toward 
the Latin-Americans' control of their own governments 
in the words: ''These new states are settling down under 
governments elective and representative in every branch 
similar to our own. In this course we ardently wish them 
to persevere, under a firm conviction that it will promote 
their happiness. In this, their career, however, we have 
not interfered, believing that every people have a right 
to institute for themselves the government which, in 
their judgment, may suit them best. Our example is 
before them, of the good effect of which, being om: neigh- 
bors, they are competent to judge, and to their judgment 
we leave it, in the expectation that other powers will pur- 
sue the same policy. The deep interest which we take 
in their independence, which we have acknowledged, and 
in their enjoyment of all the rights incident thereto, 
especially in the very important one of instituting their 
own governments, has been declared, and is known to 
the world.'' 

Presidents Tyler and Polk re-affirmed this devotion 
to self-government in Latin-America, President Polk 
declaring in his annual message, December 2, 1845 • ^^ '^^ 
nations of America are equally sovereign and indepen- 
dent with those of Europe. They possess the same rights, 
independent of all foreign interposition, to make war, 
to conclude peace, aund to regulate their internal affairs." 
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As a kind of obiter dictum to this dedaratioii, President 
Polk added: ^^The American system of govenmient is 
entirely different from that of Europe." President 
Pierce declared in his message of 1856: ^'It is the estab- 
lished policy of the United States to recognize governments 
without question of their source of orgamzation or of the 
means by which the governing persons attain their power, 
provided there be a government de facto accepted by the 
people of the country." President Buchanan, writing 
to Congress with black despair in his heart in regard to 
Mexico's incessant anarchy and revolts, in December 
1858, declared: "We have never hitherto interfered 
directly or indirctly, with its internal affairs." How far 
beyond this point the Monroe Doctrine has grown in 
recent years — and largely because of Mexico's troubles — 
is known to all who read or run. 

The Dominican Republic, during our own Civil War» 
furnished another Ulustration both of our policy of non- 
intervention in the 'governmental affairs of the Latin- 
Americans and of our policy of preventing intervention 
on the part of Europe. Pedro Santana made himself 
dictator of the island republic in 1861, invited Spain to 
resume its former sovereignty, and Spain responded by 
sending a small body of troops. The islanders appealed 
to the United States for protection; but om: Civil War 
prevented more than a remonstrance being made to Spain 
while political troubles in Madrid prevented Spain from 
taking effective control of the island. When, in 1865, the 
Spanish troops were withdrawn, the Santo Domingans de- 
clared: ''The United Dominican people, without regard 
to rank or color, have planted the white cross of the re- 
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public on the principle enunciated by the Great Mother of 
free nations, that America belongs to the Americans 
and we will endure all our trials over again sooner than 
desert it." 

A single generation elapsed and behold a great change 
had come over the spirit of this feature of the Monroe 
Doctrine. The secretary of state of the first Democratic 
president since the Civil War declared: "The United 
States is practical sovereign on this continent, and its 
fiat is law upon the subject to which it confines its inter- 
position." Mr. Olney's use of the word "continent" 
was far too modest, for since he was discussing the Vene- 
zuelan question, he meant and should have said that the 
United States is practical sovereign in this hemi^here. 
Acting upon his secretary's declaration. President Cleve- 
land demanded, not only that Great Britain should arbi- 
trate its boimdary dispute with Venezuela, but that the 
United States should decide the dispute and enforce its 
decision, if need be, by war. Finally two days ago, that 
great Democratic idealist, President Wilson, declared: 
"There can be no certain prospect of peace in America 
until General Huerta has surrendered his usxuped author- 
ity in Mexico; until it is understood on all hands, indeed, 
that such pretended governments will not be counte- 
nanced or dealt with by the government of the United 
States. We are the friends of constitutional govern- 
ment in America; we are more than its friends, we are its 
champions." 

I desire at this point to affirm my hearty sympathy, 
admiration and gratitude for President Wikon's magni- 
ficent attempt to teach the Mexicans, our own fellow- 
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countrjrmen and the world, that in this twentieth cen- 
tury the strength of diplomatic, commercial and financial 
forces is quite sufficient to solve a knotty international 
problem, without the necessity of resorting to the anti- 
quated and barbarous forces of warfare. I do not accuse; 
I merely state the plain facts as to the portentous di- 
mensions of the Monroe Doctrine of om: time. It is not 
a question of what it was in the b^^inning, or what it 
ought to be, but of what actual events show it to have 
become. Its consequences, present and futmre, are truly 
appalling. Some of its past applications and the possi- 
bilities of its applications in the future have done more 
than ever3rthing else put together to alienate our neigh- 
bors, whom Secretary Olney declared to be by geographi- 
cal proximity, by national sympathy, by similarity of 
Governmental Constitutions, oui friends and allies com- 
mercially and politically. The Latin-American fear of 
the new Monroe Doctrine is greatly retarding om: mutual 
commerce and causing prof oimd and wide-spread inter- 
national distrust. The vast sxuns expended upon our 
navy are occasioned predominantly by a determination 
to defend the Monroe Doctrine at all hazards.' Our 
sensitiveness concerning it has sown suspicion and ill-will 
between the United States and Germany and Japan. 
The Senate's refusal to ratify the great treaties of general 
arbitration with Great Britain and France was based 
chiefly upon their supposed antipathy to the Monroe 

* Preddent Roosevelt, od expert in the expansion of the Monxoe Doctzine 
andof thenavy alike^ declared: 'The navy offers us the only means of making 
our insistfncf upon the Monroe Doctrine anything but a subject of derision to 
whatever nation chooses to disregard it." (Message of December 3, xgoz.) 
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Doctrine; and the evident intention of the Congie^ to 
stand by the Panama tolls exemption clause, despite the 
plain prohibition of such clause by the Hay-Pauncefote 
treaty, is a practical and pernicious application of Presi- 
dent Roosevelt's theory that the Monroe Doctrine "is 
really a guaranty of the commercial independence of 
the Americas." 

This doctrine which warns oflf old world powers, btit 
enables U3 to annex American lands at our good pleasure 
and which points to this as the easiest method of solving 
the knotty problems to the south of us, carries with it the 
possibility of stretching our jurisdiction to the Panama 
Canal, to the Orinoco, to the Strait of Magellan, and even 
of making the South Pole correspond with the Aurora 
Borealis as our national boimdary. This doctrine, which 
requires us to champion popular government in Latin 
America, even though the Latin-Americans themselves 
may be indifferent to it; which requires us to demand the 
abdication of a despot and even to refuse him the right 
of election at the polls; which enables old world govern- 
ments, and even old world corporations, to appeal to us 
for the protection of their subjects, or employes, and their 
property in Latin-America, bears a fine promise of making 
us the ubiquitous policeman of the western world. , This 
doctrine, which enables the old world to demand that our 
big stick be used to prevent inhumanity in the rubber- 
fields in Peru and Bolivia, and enables our own industrial 
combinations to demand that their foreign rivals shall 
be prevented from securing concessions in Colombian 
and other Latin-American oil-fields, bids fair to constitute 
the United States the international be-all and do-all of 
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one-half the globe. Is this in very truth to be our coun- 
try's mission? The shades of Washington and of Don 
Quixote alike arise to forbid it; and many considerations 
far more substantial point in a wholly different direction 
towards America's genuine mission. 

What, then, are the alternatives? Shall we take ad- 
vantage of some Algedras or Congo conference, and, by 
procuring a slice of some African jungle, barter it and om: 
influence for Europe's and Japan's definite recognition 
of the Monroe Doctrine as an accepted axiom of inter- 
national law? The old world having thus been disposed 
of, shall we continue alone our policy of extending protec- 
torates over the republics of the West Indies and Central 
America and finally of South America as well? Shall we 
invite Argentine, Brasdl and Chile, or Great Britain, 
Germany and France, to form with us an alliance which 
will divide the responsibility and distribute the burden 
of enforcing the Pax Americana in the Carribbean Sea? 
Shall the new Monroe Doctrine be repressed within the 
strait-jacket which confined its original? Shall the doc- 
trine, new and old, be declared an obsolete shibboleth, 
and the whole thing be thrown overboard from oui ship 
of state, leaving the Latin-Americans to protect them- 
selves as best they may, by means of their own resotu^ces 
and such international alliances as they can make? 

All of these alternatives have been proposed; but they 
are all either inadequate or undesirable. The inexorable 
logic of events is against our turning back to the modest 
beginnings of 1823; the trend of the new internationalism 
typified by the conferences and court at The Hague are 
against partial alliances; and the Monroe Doctrine is an 
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attempt, crude and extravagant though it has proven, to 
express the eternal principles of right embodied in the 
integrity of national territory and the existence of popu- 
lar government. These principles can never be surren- 
dered; but they can and must be placed under the a^gis 
of a truly international court of justice. 

One splendid move was made in this direction by the 
second conference at The Hague in the adoption of that 
proposition to which the name of our own General Por- 
ter has been given, and which provided for the obligatory 
arbitration of contractual debts before a resort is had to 
force for their collection. But the collection of contractual 
indebtedness is only one of the multitudinous ways in 
which an attack on Latin-American territory or self 
government may invoke the application of the Monroe 
Doctrine; and hence it represents only the first step in 
the journey which must be made. The neutralization 
of Latin America by the third Hague Conference, or 
better still, a guarantee by that conference of the terri- 
torial integrity of all the members of the family of na- 
tions, would not only relieve our coxmtry of the burden 
of sustaining this principle of the Monroe Doctrine, but 
would apply that just and righteous principle to the entire 
world. The institution of the court of arbitral justice 
would be greatly facilitated by such a measure; for the 
smaller members of the family of nations would be more 
willing to constitute the court on some one of the plans 
proposed, if they could be assured that this important de- 
ment of their sovereignty could not be brought before 
the bar of a court on which they may not have absolute 
equality of representation. The ratification of treaties 
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of g^eral and even universal arbitration would also be 
greatly facilitated, as was shown in the Senate's debate 
on the treaties of 1911, by this world-wide application 
of the jGrst principle of the Monroe Doctrine. 

The world-wide application of the second principle 
of the Doctrine, namely, the guarantee of a constitutional 
government, although more difficult, is not, in my hum- 
ble judgment, impossible. With the triumphant march 
of constitutional government around the world, it repre- 
sents already nine points of national law, and the burden 
of proof against it would be placed by any international 
court of our time upon the opposing party. National 
courts are daily grappling with far more difficult cases 
in equity than would be brought before the international 
court by, for example, the present political problem in 
Mexico. The sanction back of such an award by the 
court, including as it would all the vis maxima of the 
twentieth century's diplomacy, commerce, finance, and 
ntemational public opinion, not to mention, if necessary, 
an international police force, would be ample for its 
enforcement. 

The crux of this problem, of course, is the getting of 
such cases into court. But, as the United States knows 
only too well, the modem world is boimd too closely 
together, and is too much imder the domination of the 
ideals of civilization, to permit the indefinite running of 
an open sore in the body politic of any member of the 
international family. This fact would supply the motive 
force to bring such cases into the international court; 
while the medium through which it could be done might 
well be supplied by some such development of the 
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international commissions of inquiry as is recommended 
by the Taft arbitration treaties, which I had the honor of 
discussing before this Society at its meeting in Cincinnati, 
two years ago, and to which I ventured to give the name 
of the '^International Grand Jury." 

This is the solution of the problem of the Monroe 
Doctrine which I venture to submit to you, believing as 
I do that it will be the final and wholly desirable solution 
of a problem which is already difficult and potentially 
impossible if left to the solution of the United States 
alone or of any political alliances between it and other 
powers great or small. 

The Presiding Officer: Ladies and Gentlemen, 
the general thesis for discussion this morning is the forma- 
tion and constitution of the Hague court and how it may 
be brought about. As the first speaker we are to have 
the pleasure of listening to Mr. James L. Tryon, of Bos- 
ton, who will examine and discuss the various methods 
which have been suggested for the formation of the comrt 
at The Hague. 

PROPOSALS FOR AN INTERNATIONAL 

COURT 

JAMES L. TRYON 

In the course of the progress that has been made 
towards international organization, many proposals have 
been offered for an international tribunal. No man's 
scheme for such a court can be said to be famous in the 
popular meaning of that term, but certain projects are 
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more or less familiar to students of the movement for 
arbitration. An account of some of these with extracts 
from their texts, is given in Dr. Darby's compendious 
work on International Tribunals. It is interesting from 
the point of view of the constitution, functions and sanc- 
tions of an international judiciary, to compare certain 
of the characteristics of these plans with the Hague 
coiut of arbitration, the international prize court, or, 
more particularly, with the proposed court of arbitral 
justice. 

The so-called " Grand Design" of Henry the Fourth of 
France, 1603, looked toward the division of Eiurope 
among fifteen powers "which would have nothing to 
envy one another for on the ground of equality, and noth- 
ing to fear on the ground of balance of power." The 
model for the organization of these States, which was to 
have a general coimdl, was that of the Amphictyons of 
Greece. The council was to consist of conmiissioners, 
ministers, or plenipotentiaries from all the powers, who, 
sitting as a senate, were to deal with the different interests 
brought before them and to pacify quarrels. There was 
also to be a system of minor councils with the right of 
appeal to the Great General Coimdl. The decrees of this 
body, which were conceived as emanating from the 
imited authority of the sovereigns, were to be irrevocable 
and imchangeable. They were also to be supported by 
military force, which was to be contributed and main- 
tained by each power in the Confederation. Disputes 
arising over the readjustments of the European nations, 
according to the proposed plan, were to be referred to the 
arbitration of the kings of France, England, Lombardy 
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and the Republic of Venice. Disagreements over the 
election of the emperor or the kings of the Romans were 
to be referred " to the arbitration of the pope, the kings 
of England, Denmark, and Sweden, of the Venetians and 
the Cantons of Switzerland, such of the three as they 
should wish to choose." The objects of the "Grand 
Design," although related to the establishment of peace 
in Europe, were primarily intended to reduce the influ- 
ence of the house of Hapsburg, which at that time pre- 
dominated, and were therefore quite as political as they 
were pacific. 

The plan of Em&ic Cruc6, who was bom in Paris, 
1590, and died in 1648, contemplated the formation of a 
universal imion embracing even China and the Indies, 
having a congress of ambassadors, who should meet in 
such a city as Venice where all the sovereigns regularly 
maintained diplomatic representatives. An ambassador 
could there plead the grievances of his master, while his 
colleagues could judge without prejudice the case he 
presented. Failure to abide by the award would mean 
the disapprobation of the princes who were expected to 
find suitable means to bring recalcitrants to reason. 

The plan of William Penn for a European diet, parlia- 
ment, or estates, 1693-94, although not a reproduction of 
the "Grand Design," was doubtless influenced by it. Wil- 
liam Penn's plan proposed a union of the states of Europe 
for the purpose of promoting peace and order, chiefly 
through a periodic congress, which was to be empowered 
to settle disputes between one sovereign and another 
whenever they could not be adjusted previously by diplo- 
macy. In case of the refusal of a state to submit its 
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claims or pretensions to a diet, or to accept a judgment 
of that body, compliance was to be enforced by the 
united military power of the confederation; while, as a 
further penalty, damages to the suffering party and 
charges inciured by the sovereigns that were obliged to 
reduce the disobedient state to submission might be 
exacted. 

The plan of Abb6 de St. Pierre, 1658-1743, was a 
philosophic amplification ot the plan of Henry the 
Fourth. It provided for a union of European nations, 
and contemplated drawing into it sovereigns in Asia. 
This plan included in its scope a congress or senate of 
deputies, who were supposed to be chosen for their 
pacific temperament and might be dismissed if they did 
not manifest it. They were to have a regular residence 
in a place called "The City of Peace," which was to be 
fortified against capture. The whole body of senators 
were to be assisted by a special executive coimdl of five 
of their own nimiber and by other conmiittees, some of 
which were expressly formed to reconcile the differences 
between the states. The general assembly was to exer- 
cise arbitral functions. A sovereign against whom an 
award was given, was supposed to execute it himself, 
but a united force under a generalissimo might, in case of 
disobedience, be empowered to compel submission. An 
arbitral judgment was first to be pronounced provision- 
ally by a majority vote, and six months afterwards defi- 
nitively by a three-fourths majority vote. Thus there 
was to be two judgments on every dispute. 

John Belliers, 17 10, who, like William Penn, was a 
Friend, wrote a treatise in which he reproduced Penn^s 



lOO JtJDICIAL SETTLEMENT 

plan in substance and made an analysis of the *^ Grand 
Design" of Henry the Fourth. Leibnitz^ 1646-1716, 
was conversant with the plans of Abb6 St. Pierre and 
Heniy the Fourth, but although identified ynth arbitra- 
tion, threw little or no light upon the subject of a court. 

Rousseau, 171 2-1 778, made a study of the social, 
legal, and governmental advantages of peace, con- 
ceiving a transition from the voluntary society of Euro- 
pean States to a solidified political confederation to be 
desirable. This confederation was to be an irrevocable 
alliance of sovereigns with a permanent diet, in which all 
differences should be ended by arbitration or judicatiu^. 
The contracting powers were to give mutual guarantees 
of political rights and of territory, based upon conditions 
then prevailing, an arrangement which the author be- 
lieved would conduce to perpetual peace. If, however, 
a state should violate the constitution or refuse to obey 
the judgments of the confederation, it was to be put 
imder ban of all the rest of Europe. The other states 
were then to act as a imit in declaring and waging war 
upon it even to the point of repairing wrongs and exacting 
costs. 

like Rousseau, Kant in his Perpetual Peace, proposed 
a republican confederation of Etiropean states, agree- 
ment to enter which, however, should be revocable. The 
confederation was to act through a permanent interna- 
tional congress. Speaking as a philosopher rather than 
a jurist, Kant, in this study, made no explicit provision 
for a tribimal, but he believed in settlements by law 
instead of war, and required the abolition of standing 
armies. 
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A glance at these plans wiU show us that they are of 
interest to the antiquarian rather than to ourselves, as 
th^ are of little assistance in the problems of today. As 
a rule, they were confined to Europe, whereas our vision 
takes in the world; and where they offered anything 
like a court, it was combined with a Congress of Nations, 
the legislative and judicial fimctions being practically 
in one department. This arrangement is contrary to 
our present day conception of international juridical 
organization. 

It was not until the nineteenth century that we 
began to have a very clear idea of the necessity of the 
separation of the judicial from the legislative functions 
in schemes for an international court. This separation 
of powers, which is familiar enough to a student of 
American institutions, or of Locke or Montesquieu, 
William Ladd made very plain in his essay on a Congress 
of Nations J 1840. His idea was to have both a congress 
of nations and a court of nations; the congress to prepare 
a code, and the court to administer it. Mr. Ladd pro- 
posed that the nations should have equal representation 
on the tribimal and suggested that two judges be ap- 
pointed from each of the governments represented in the 
congress. These judges were to have advisory power 
only; to take cases brought to them by mutual consent, 
as a chamber of commerce, and to give their decisions 
without sanction of international police or sheriffs. So far 
as sanctions are concerned, we have not advanced today 
much beyond the principle of advisory arbitration, a pro- 
ceeding that is applicable to absolutely free and indepen- 
dent states. The sanctions of arbitration are moral, not 
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physical, being based on the good faith of the litigants 
and the compulsion of public opinion. The judges of 
Mr. Ladd's coiut were to have a tenure to be agreed 
upon by the governments^ notably during good behavior. 
The judges were to be paid either by the governments 
sending them or by the governments in congress conjoint- 
ly, according to the ratio of their population or wealth. 
According to the practice of the permanent court of 
arbitration, the judges are paid by the litigant govern- 
ments in equal moieties through the bureau of the 
court; while by the scheme of the court of arbitral justice, 
the judges are to be paid by the whole body of the con- 
tracting states which establish the court, the assessments 
being the same for each of them. Mr. Ladd's suggestion 
of a proportionate assessment may yet be considered for 
the court of arbitral justice. We find a plan for propor- 
tionate assessment in the convention for the international 
prize court, it being stipulated that the expenses of that 
court shall be borne by the contracting powers in pro- 
portion to their share in the composition of the court. 
Mr. Ladd's court was to organize itself by choosing its 
president and vice-president, from its members, and they 
were to select clerks, secretaries and reporters. The pro- 
vision for an official staff of the court has already been 
carefully worked out for us today in the scheme of the 
permanent court of arbitration, for which there is pro- 
vided an administrative coimdl, together with a perma- 
nent bureau which has a secretary and subordinate 
officers. These officials of the bureau may be utilized 
by the prize court or the court of arbitral justice when 
instituted. 
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The procedure outlined by Mr. Ladd really amounted 
to very little. He suggested, however^ that both sides 
should be heard, and made a few other sound recommen- 
dations. It is an interesting fact to the friends of the 
court of arbitral justice, that he proposed that his court 
should meet once a year, a coincidence with the scheme 
for the court of arbitral justice, which provides for an 
annual session beginning the third Wednesday in Jime; 
but Mr. Ladd stipulated that the coiut should never 
meet in the coimtry which had a case on trial. In his 
time, however, no single national capital or place for the 
sitting of an international court had been agreed upon. 
Its location was a matter to be determined in the future. 
The members of the coiut were to have the protection 
afforded by diplomatic immunity, as is the regulation of 
today. Awards were to be made by a majority vote, as 
has long been the custom with arbitration tribimals. 
A written opinion prepared by one of the judges was to 
be given upon the conclusion of a hearing. Written 
opinions are also contemplated by the projects of the 
international prize court and the court of arbitral justice, 
and have been given in cases settled by the permanent 
court of arbitration. 

The judges in making a decision, were to be governed 
by treaties in force between the parties or by the laws 
made and ratified by the international congress, as, for 
example, the code; and if the arbitrators coidd not be 
guided sufficiently either by treaties or by the code, they 
should judge by the principles of equity and justice. 
These provisions are similar to the arrangement in the 
international court of prize, which might be adopted 
for the court of arbitral justice. 
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In case of disputed boundary the parties were author- 
ized to appoint special surveyors, or commissioners^ at 
their own expense. Compare this with the delegation 
of judges to serve as an international commission in the 
scheme for the court of arbitral justice. 

As to jurisdiction, the court was to determine con- 
troversies brought before it volimtarily, but it might 
apparently on its own initiative, exerdse offices of me- 
diation. If a diffictilty were impending which threat- 
ened war, or if a war were in progress, the court might 
serve as a good angel to bring the trouble to an end. 

Mr. Ladd also provided in his scheme that internal 
disputes within a nation might be brought before the 
court, as, for example, the case of a dispute between two 
rival claimants for a throne. Such disputes he thought 
might be decided by the law of the coimtry in which the 
dispute had arisen; but although the court might propose 
terms of reconciliation, it should never give an ex parte 
verdict. 

Under the Hague peace system, mediation is exer- 
cised by oiMi or more friendly powers who bring their 
influence directly to bear upon the governments which 
are at odds; but the neutral powers collectively may 
through the Bureau at The Hague remind the parties 
that the permanent court is open to them. But in no 
instance imder the Hague system are judges expected to 
act as mediators, and it was one of the objects of those 
who proposed the court of arbitral justice to have a tri- 
bimal which should be absolutely without diplomatic 
functions. Even the temptation to compromise in 
making a decision was condemned. Diplomats acting 
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as arbitrators were considered, as it were, the bane of 
arbitration; for tbem it was the intention to substitute 
men acting under a sense of judicial responsibility. If , 
therefore, Mr. Ladd separated the judiciary from the 
congress, the framers of the court of arbitral justice have 
eliminated diplomacy in every form from the judiciary. 
This is one of the key notes to the movement for the 
judicial settlement of international disputes. Diplomacy 
is properly an executive function. 

Mr. Ladd also suggested that the court might propose 
for the consideration of the congress such new or unsettled 
principles favorable to the peace and welfare of the 
nations as might present themselves during the trial of 
cases. We today hesitate to give an international court 
any more power than to suggest new rules of procedure, 
and we make them subject to reference to the govern- 
ments, but in the international prize court and the court 
of arbitral justice we contemplate the development of 
law by judicial precedents. 

The work of the two Hague Conferences was fore- 
shadowed more distinctly by William Ladd than by any 
other publicist; but he also thought that after the inter- 
national congress had done with measures for the preven- 
tion of war, its regulation and the rights and duties of 
neutrals, other legislation should be made for the general 
welfare of the nations. 

Mr. Ladd's underlying theory of the value of an inter- 
national court is substantially the same as ours, that a 
nation would not be justified by public opinion in going 
to war if there were an impartial tribimal to judge its 
case. He believed that many disputes would be quashed 
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at the outset if the parties knew that the point disputed 
was likely to become the subject of an impartial investi- 
gation by able judges. Mr. Ladd's plan was a work of 
genius. It was truly far sighted in its conception, quite 
up to our own time in some particulars and ahead of it 
in others. It had few defects. Though lacking in pro- 
cedure, it is otherwise the most symmetrical of any of 
the nineteenth century projects for an international 
court. 

Another proposal bears the name of James Mill. It 
was dated 1825 and therefore preceded by fifteen years 
that of Mr. Ladd. Mr. Mill, like Mr. Ladd, proposed 
both a code and a tribunal. Following the spirit of 
early Roman custom, he suggested a tribimal of one 
man, who, as a case came up, should be especially 
selected for his qualifications from and by a board of 
judges. These were to be trained men previously chosen 
from different coimtries upon the basis of the equality of 
the nations, each of which was to appoint one member of 
the judiciary. The judge was to try his case in the pres- 
ence of all his colleagues, who were to be allowed to 
express their opinions. He was also to be imder the 
responsibility of having present at the trial the judges 
appointed by each of the two contending parties. ^ The 
presence of the whole body of neutral justices, Mr. 
Mill reasoned, would encourage the diligence, fairness, 
and honesty of the trial judge; while the watchfulness of 
the delegates of the litigating parties would ensure that 
the merits or demerits of his conduct would be known to 
the world. Mr. Mill also proposed that three classes of 
cases should be brought before the tribunal: volimtaiy 
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cases; cases in which one nation appears but the other 
refuses to appear; and cases in which both nations ought, 
but refuse to appear. If one nation refused to appear, 
that fact was to be used as evidence against that nation, 
and if both nations failed to appear, the court was to go 
on to a decision with such an understanding of the dispute 
as it could gather from such direct and circumstantial 
evidence as was in its possession. The family of nations 
was not to be allowed to suffer because the parties to the 
dispute refused to come to court. 

Mr. Mill, like Mr. Ladd, did not approve interna- 
tional police, but proposed moral sanctions, among 
which, for example, is the denial of certain rights of 
ceremony to a recalcitrant nation, such as putting the 
nation last of all instead of in its right place, or denying 
to its citizens certain benefits of the law, that are granted 
to other foreigners; such as not allowing them to sue 
in the courts except in regard to the higher crimes or 
the more serious violations of person or property. In 
speaking of the case in which both nations failed to re- 
spect the jurisdiction of the court, he said: "A decision 
solemnly pronounced by such a tribimal would always 
have a strong affect upon the imaginations of men. It 
would fix, and concentrate the disapprobation of man- 
kind. Such a tribimal would operate as a great school of 
morality." He also believed in full publicity being given 
both to code law and to the decisions of the court, even 
to carrying knowledge of them into the schools, thus 
systematically educating as well as invoking the sanction 
of public opinion. 

Jeremy Bentham, had, in an essay on International 
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Law J written 1786-89, proposed, only as a last resort, 
putting a recalcitrant under the ban of Europe, believing 
that an international court that was without coercive 
powers would facilitate permanent peace, and that there 
would probably be su£Bdent sanction if, in the consti- 
tution of the court, there were inserted a dause guaran- 
teeing the liberty of the press in each state so that the 
widest possible publicity to decrees might be given. 

John Stuart Mill, without proposing a scheme for an 
international court, outlines in his Representative Govern- 
tnenty the fimctions of a federal supreme court which 
should be organized very much like the Supreme Court of 
the United States; emphasizing the fact that such a court 
implied a federation not only of the states, but of their 
people. Following the spirit of the Constitution of the 
United States, he added a plan for subordinate courts. 
Such an adjimct is now being proposed by some American 
jurists for an international judiciary, of which the court 
of arbitral justice would form the supreme bench and 
could, like the Supreme Court of the United States, be 
utilized for cases of appeal. 

Prof. J. R. Sedye, in 1870, believed in a court entirdy 
different from a congress or concert of European powers. 
He hdd that an ambassador could not be a good judge; 
that there must be a distinctly created law court. He 
thought that an international law court implied naturally 
a federation of nations and plainly said what many Ameri- 
can jurists hesitate to say, that ^Ve have a problem of 
Federation before us and not merdy the constituting of 
a law court.'' As a state is implied in a law court and 
gives it character and effidency, so "an international 
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law court implies an international state." He deemed 
it to be necessary for ten states of Europe — ^he was not 
thinking of the world — to organize a federation and have 
a congress which should execute the decisions of the 
court. He proposed dividing the powers of the federa* 
tion into legislative, executive, and judicial as in the 
constitution of the United States. He thought the 
federation should have an independent executive of its 
own through which authority must be brought to bear 
upon individuals, who should have obligations to the 
federal state as citizens — ^the American theory. ^^All 
federations," he said, ^'are mockeries that are mere 
understandings between governments." He stated that 
there was but one substitute for war, that was to refer a 
dispute to a third party, and then to impose its decision 
upon the contestants with overwhelming force. "The last 
step in this process, the power of enforcing the decisions 
by the federal imion only," he added, "is just as essential 
as the earlier ones, and if you omit it you may just as well 
omit them too." In other words, you must have with an 
international federation, an international police. The 
history of international arbitration, however, as confined 
to the voltmtary and advisory basis, in which nations 
agree to submit their disputes to an arbitration, does not, 
as Dr. Darby points out, justify the institution of police 
as a sanction, there having been no case in which force 
has had to be employed to compel obedience to an arbi- 
tral decision, which, by implication, if not formally, 
the parties bind themselves to carry out in good faith. 
David Dudley Field, in 1872, proposed as part of his 
project for a court a code very explicitly made. If a 
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controversy arose that nations could not settle, there 
should be formed a joint commission of inquiry which 
should consist of five men from each contesting nation, 
who were to meet, discuss differences, try to reconcile them 
and within six months make a report, each group to its 
respective government. If the commission, which re- 
sembles the international commissions proposed by the 
United States today, could not agree upon a solution of 
the dispute, or the parties should fail to ratify the acts of 
their commissioners, the difference was then to be referred 
to a high tribimal of arbitration consisting of seven judges. 
These were to be chosen from a list of four appointees 
each from all the other nations that adopted the code. 
The list was to be handed to the parties in the contro- 
versy within three months after notice of disagreement, 
and they, by process of elimination, were to choose the 
board of arbitrators. Mr. Field believed in having a 
conference of representatives of all nations, every year on 
the first of January, at the capital of each nation in 
rotation, to discuss and amend the code, avert war, 
facilitate intercourse and promote peace. 

Mr. Field's method of selecting a tribimal may be 
compared to that in use imder the system of the perma- 
nent court of arbitration, which provides a list of four 
appointees or fewer from each nation, in the conference 
at The Hague. There has been no instance at The 
Hague, however, in which as many as seven arbitrators 
have been used. The difficulties as to the choice of arbi- 
trators, whether by a process of elimination or otherwise, 
are obviated both in the prize court and the court of 
arbitral justice, the projects for which provide permanent 
tribunals. 
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Sir Edmtind Hornby proposed a court whose members 
were to have a ten-year term, during which they should 
be freed from allegiance to any state. These men should 
have high social rank with commenstirate salaries and 
pensions. They should therefore be in a position to 
receive and maintain the just respect of the world. They 
should be nominated by the governments, but should not 
represent them or be their mouthpiece in any sense. 
The tribimal, when formed, should consist of not less 
than thirteen members, ''not necessarily jurists by pro- 
fession but statesmen and diplomatists, or men who have 
filled judicial ofiOces." Stress is now being laid on the 
qualifications of arbitrators as jurists or professionally 
trained judges. Here, however, we have emphatically 
stated that principle of independence of national influence 
which we find in the plans for the international prize 
court and the court of arbitral justice, but which is less 
carefully guarded in the plan of the permanent court of 
arbitration, the arbitrators in that court being imder 
comparatively easy restrictions. The national or repre- 
sentative characteristic of arbitrators has in the past 
sometimes made an arbitration seem more like an adjust- 
ment by diplomatists, each thinking of his own coun- 
try's interests, than a decision by impartial judges decid- 
ing upon principles of international law. And we may 
compare Sir Edmtmd's proposed ten year term for the 
judges of this court with the twelve year term for the 
judges of the court of arbitral justice, his tribimal of 
thirteen with the proposed tribimal of seventeen. The 
terms of the judges of the international prize court 
and the arbitration court are six years. 
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James Lorimer, in 1884, in his Institutes of InUmatiofkU 
Law (vol. ii, 181), discussed at length "The Ultimate 
Problem of International Jurisprudence/' in which he 
gave abstracts of various plans for courts, and pre- 
sented a project of his own (p. 279). He proposed an 
international government with legislative, judicial, execu- 
tive, and financial departments. His judicial tribunal 
consisted of a criminal and a dvil branch with life ap- 
pointments. He advocated "fourteen judges and a presi- 
dent, six of whom shall be chosen at least from six great 
powers, one from each." Questions within the compe- 
tence of the court were to be brought before it volim- 
tarily or remitted to it by an executive bureau or minis- 
try. He provided for an international attorney general 
and an international bar. 

Many of the projects for an international tribunal in 
the early periods were simply methods for use as needed, 
and the tribunals were to be erected only after a contro- 
versy between two nations had come up. There was no 
standing list of arbitrators such as we have at The Hague 
today. Several propositions for tribimals go chiefly in- 
to details of procedure, and are arbitral s}rstems rather 
than proposed constitutions for courts, such as the pro- 
ject of William Ladd, with which they may be contrasted. 
For thoroughly elaborated projects of this kind, see those 
of Professor Corsi and Professor Fiore in Darby's Inter- 
national Tribunals. 

Usually where tribimals are proposed, the number of 
arbitrators is three, five, or seven. The third, fifth, or 
seventh member is chosen by his colleagues who are 
authorized to meet and elect an umpire or president. 
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Sovereigns, a state, a township, a religious authority, a 
faculty of law, a learned sodely , or the actual head of one 
of these bodies, as well as jurisconsults and publicists 
have been recommended and in some cases actually 
employed as arbitrators. Contrary to former custom, 
neutrals rather than nationak are preferred by some 
jurists, as judges, notably by Jackson H. Ralston, who 
has spoken forcibly on this subject before the American 
Society for Judicial Settlement of International Disputes 
in 1910 and 1913. 

For examples of arbitral tribimals erected by the 
United States and Great Britain, we may turn to the 
Jay treaty, 1794; the treaty of Ghent, 1814; the fisheries 
treaty, 1854; or the treaty of Washington, 1871. The 
latter treaty in arranging for the tribimal which met at 
Geneva, provided for one national each to be chosen by 
the President and the Queen, and three neutrals to be 
diosen by the king of Italy, the president of the Swiss 
Confederation, and the emperor of Brazil. The tendency 
nowadays is for the litigating governments themselves to 
choose all the arbitrators, which in important cases are 
usually selected from the list of members of the per- 
manent court of arbitration at The Hague. 

Among other tribunals erected by the United States 
and Great Britain may be mentioned the tribunals 
constituted to settle questions relating to the Behring 
Sea fisheries under convention of February 29, 18931 
Behring Sea claims imder convention signed February 
8, 1896; Alaskan boimdary, imder convention signed 
January 24, 1903; and the North Atlantic fisheries, 
settled at The Hague under special agreement, signed 
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Januaiy 27, 1909. An arbitration of pecuniary claims 
was arranged under agreement signed August 18, 19 10. 
A treaty between the United States and Great Britain 
respecting the boundary waters between the United 
States and Canada was signed January 11^ 1909^ which 
was intended to prevent disputes regarding the use of 
boimdary waters, to settle all questions relating to the 
frontier and to make provision for the settlement and 
adjustment of all such questions as might thereafter 
arise between the governments or their inhabitants. 
The latter arrangement provides for a standing joint 
international commission of six men^ three of them 
appointed by the President and three by the King, on the 
recommendation of the Governor in Council of Canada. 
The commission is to examine and report with recom- 
mendations in ordinary cases, but may be empowered to 
decide a question that is expressly referred to it for deci- 
sion by the two governments. In event of disagreement 
provision is made for the appointment of an arbitrator. 
The unratified Olney-Pauncefote treaty of 1897 
ought to be examined for its applicability to British and 
American conditions, when, for any reason, reference to 
The Hague may be undesirable. This treaty provided 
different kinds of tribunals, to consist of three, five, or 
six members for different classes of cases, according to 
their relative pecimiary importance, or their character. 
Territorial claims or grave questions affecting national 
as distinguished from individual rights, in which the 
nation appeared only as an international representative, 
were to be adjudicated by six judges to be chosen by the 
President from the Supreme Court or circuit court of the 
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United States or by the Queen from the British supreme 
Court of judicature, or the judicial committee of the 
privy coxmdl. If a decision were rendered by less than 
a majority of five out of six and were protested, or the 
tribimal were equally divided, it was stipulated that 
there should be '^no recourse to hostile measures of any 
description imtil the mediation of one or more friendly 
powers has been invited by one or both of the high con- 
tracting parties." The prosposal for resort to mediation 
is a good safeguard to attach to a treaty of arbitration. 

A carefuUy wrought out scheme for the organization 
of a European Federation, by Dr. J. C. Blimtschli, will 
be foxmd in Darby's International Tribunals (page 
194). In the opinion of this distinguished writer, the 
execution of decisions should usually be left to the dis- 
cretion of the various States; but if compulsion should be 
necessary, he favored the coSperation of the Great 
Powers in the exercise of forcible pressure. He thought 
that on the whole a constitution providing guarantees 
for a just settlement of all disputes would render actual 
compulsion practically unnecessary and make wars rare in 
the future. Lorimer, in speaking of Dr. Bluntschli's 
plan, says that this great jurist and Henry the Fourth 
stand by themselves in proposing a universal state in 
contrast with Kant and others who go only so far as to 
propose a confederation. There are, however, a few 
other great writers who believe that a federation is 
likely to be the ultimate form of world organization. 

Among other suggestions for courts of arbitration 
which will be found in Dr. Darby's collection, the follow- 
ing are worthy of special attention: Sprague's High 
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Tribunal of Public IntemaHonal Judicature; the Peace 
Congress "Code of International Arbitration;" Amaud's 
Modd of a Treaty; Rules of the Institute of International 
law; Proposed Rules of American Jurists; the Memorial 
of the New York Bar Association; the Scheme of the 
Inter-Parliamentary Conference; Arbitration Tribunals; 
a thorough exposition by Dr. Darby; the Brussels Rules 
of the International Law Association; and the Buffalo 
Rules of the International Law Association. The Pan 
American arbitration system proposed in 1890 and 1902 
ought also to be examined. 

Charles Lenunoniery in drafting a form of an inter- 
national treaty, put in what is in effect a bill of rights 
for the protection both of states and individuals, a pre- 
caution that will probably be considered at some future 
day at the Hague Conferences. The present declara- 
tion of principle in the preamble of the Convention 
for the Pacific Settlement of International Disputes is a 
beginning. 

The Memorial of the New York Bar Association 
which is frequently mentioned in the history of the 
agitation for an international court, proposed a tri- 
bunal of nine members, "one each from nine inde- 
pendent states or nations, such representative to be 
a member of the supreme or highest court of the nation 
he shall represent, chosen by a majority vote of his 
associates, because of his high character as a publicist 
and judge, and his recognized ability and irreproachable 
integrity. Each judge thus selected to hold office during 
life or the will of the court selecting him." This method 
of choosing international judges by members of high 
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national courts, when proposed at the First Hague Con- 
ference, was found to be impracticable, as European 
courts, especially the high court of Germany, were unfitted 
by their limited acquaintance with the great body of 
jurists to make a wise choice for a judiciary. This court 
which was to be called ''The International Court of 
Arbitration,'^ was to have jurisdiction over all disputes 
arising between the powers that could not be adjusted 
by friendly negotiations. It was to be opened to other 
powers than the nine that might initiate it, to be accessi- 
ble at all times, to fix upon its place of sessions, make its 
own rules, and appoint its own clerks. It is needless to 
say that this plan is for the present amply covered by the 
projects of courts already adopted at The Hague, and 
particularly by the draft of the court of arbitral justice 
which reqidres especially trained judges. 

In 1895 ^^ ^^ ^ scheme proposed by a committee of 
the InterparHamentaiy Union that in some respects 
resembles the plan adopted by the permanent court of 
arbitration at The Hague. This court was established 
in 1899 by the First Hague Conference. By the agree- 
ment every contracting power was allowed to select 
''four persons at the most of known competency in 
questions of international law, of the highest moral 
reputation, and disposed to accept the duties of arbi- 
trator." The names of these men were to be inscribed 
at The Hague on a permanent hst of available judges. 
Two or more powers were permitted to agree on the 
selection in common of one or more members and it was 
allowable for the same person to be selected for different 
powers. From this list two or more nations that are 
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involved in a controversy may select such a tribunal as 
they desire, whether it consists of three or five, or even 
more, members. If five members are chosen it is expected 
by the rules adopted in 1907 that three of the members, 
including the president, shall be neutrals; but there may 
be one national or permanent appointee of each of the 
contending parties. Five arbitrators were chosen accord- 
ing to this arrangement for the fisheries tribunal. For 
cases of summary procedure, a provision for which was 
made in 1907, three judges were proposed. A sovereign 
or chief of state may act, as was customary in times past; 
and he may fix his own procedure. But ordinarily, the 
outline of procedure that is furnished by the convention 
is expected to be followed. A more practical code of 
procedure, however, has been recommended for future 
adoption by William C. Dennis and Robert Lansing. 

A draft of the court of arbitral justice was adopted 
in principle by the Second Hague Conference in 1907. 
The number of judges is not distinctly given; but in the 
discussions fifteen to seventeen were suggested. Seven- 
teen were provided for in a rota plan that was published 
in the proceedings of the conference. As large a number 
of judges as fifteen or seventeen, however, may be so 
many as to be imwieldy and expensive; seven or nine 
have been proposed as a better niunber to begin with. 

The international prize court, a court of appeal for 
cases of prize, or of first instance if there has been two 
years delay by the courts of a captor nation, was insti- 
tuted in 1907, but remains unratified by nearly all the 
nations. It is expected that when it is put into operation 
its decisions will be governed chiefly by the declaration of 
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London, which was adopted by some of the leading mari- 
time powers in 1909. As in the court of arbitral justice, 
the judges must be professionally qualified for their duties. 

The permanent court of arbitration at The Hague 
may be distinguished from the international prize court 
and the court of arbitral justice by the fact that it is a list 
of names from which a tribimal is chosen for a case as 
it comes up; while the new courts are both intended to 
have a permanent body of judges capable of acting as 
a full bench. The prize court justices are to be stmi- 
moned and paid for the trial of prize cases as they occur, 
while the members of the court of arbitral justice who 
have a yearly salary of about $2400 besides per diem pay 
and travelling expenses while in actual session, are to 
meet in annual session on the third Wednesday in June, 
unless utter lack of cases makes their meeting unneces- 
sary. These justices may also be called in extraordinary 
session if necessary. 

The provision that is made for a permanent delegation 
of three members to serve between sessions is a feature of 
the court of arbitral justice that is sometimes minimized, 
but it woidd seem to be of practical value. The dele- 
gation is intended primarily, though not necessarily, for 
minor cases. States in litigation may add to the dele- 
gation a national each, making a tribimal to consist of 
five members. Here we have a coincidence with some 
of the tribunals of the past and with the practice of the 
permanent court of arbitration, the nimiber of judges on 
tribunals having varied from three to five. 

Dr. A. F. de Savomin Lohman, who, like many Euro- 
peans, is xmderstood to favor the present court of arbi- 
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tration, of which he himself has been an illustrious 
member, says that the best kind of a tribunal consists of 
three men only, all of them of course neutrals; yet he 
believes that the presence of national members in the 
international court is of great importance^ and suggests 
one for each of the contending parties. In explaining 
his belief in use of nationals, he says: ''In the first place, 
because however well-informed the arbiters may be by 
the counsellors of the Utigating parties, information is 
necessary during the deliberations, which may be easily 
furnished by the national possessor of the same, naturally 
only information with regard to facts in confesso, but 
which may elucidate the judge's discrimination and tend 
to a good and appropriate judgment. Secondly because 
their presence ensures a serious and all-round considera- 
tion; which is the more to be desired when the delibera- 
tions are not public. It is on these groimds that I am 
of the opinion that each of the litigating parties should 
appoint a most efficient compatriot to attend the treat- 
ment of the affair throughout, with the same qualifica- 
tions as the other judges, except that of taking part in 
any decision." 

The chief difference between the use of the delegation 
of the court of arbitral justice and the total board of five 
judges advised by Dr. Lohman is in the question of 
allowing the nationals to vote. By the draft of the 
court of arbitral justice they are allowed a vote; by the 
proposal of Dr. Lohman, they are not. If the proposi- 
tion of Dr. Lohman for addition of nationals is correct, 
would it not be possible by compromise to alter in the 
matter of voting the draft of the court? In any case, it 
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would seem that the advocates of the court of arbitral 
justice ought to emphasize more than they have empha- 
sized the use of the delegation. Its permanence is an 
absolutely unique and vital feature of that court. It 
ought to be comparatively inexpensive. The cost of 
keq>ing three men in permanent residence at The Hague 
would be inappreciable; the expense would be met con- 
jointly by all the nations that establish the court and 
would not fall heavily upon any two litigants. The cost 
of a litigation under the present system, which is borne 
by the parties, discourages reference to the court of 
arbitration. 

The convention for the arbitration court recognizes the 
equality of nations in the methods of choosing arbitrators 
for the tribunals of that court, both litigants being given 
equal rights in the choice of judges, a fact which helps to 
make that court acceptable to small and large nations alike. 
The prize court by its rota sytem, however, fails to recog- 
nize the equality of nations, for judges of some powers 
serve all the time, while judges of other powers take 
turns. Whether or not rotation will finally be the fashion 
with the court of arbitral justice, remains to be seen; but 
the attempt made at the Second Hague Conference to 
constitute a tribimal for this court on the rota plan, 
based on population, material interest, difference in 
judicial system and language, was imsuccessful; the 
question of the appointment of judges was left to future 
negotiations. 

The prize court is the only one of these three institu- 
tions projected at The Hague that has its jurisdiction 
definitely fixed by the international convention that 
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creates it. Cases are to be brought before the other 
courts by special agreements, by treaties, or, according to 
the draft of the court of arbitral justice, by "a general 
undertaking." It will be remembered that all these 
courts may utilize the permanent bureau and official 
staff already established. An arrangement for a bureau 
is often lacking in earlier projects of courts before the 
Hague Conferences were held. 

An advantage of both the prize court and the court 
of arbitral justice that marks an advance upon the per- 
manent court of arbitration and the ad hoc tribunals 
that have formerly been constituted imder treaties, or 
in some instances proposed by jurists, is that the very 
permanence of the personnel of these new courts ensures 
development and continuity of jurisprudence. 

None of the Hague courts, however, provides for the 
use of military force or boycott as a sanction. For com- 
pliance with the terms of an award they depend upon the 
good faith of the litigant nations, which, as already indi- 
cated, practically agree in advance to accept the decision 
of the tribimal before which their case is brought. A 
few penalties such as loss of rights of inviolability, per- 
sonal punishment, indemnification for losses, or liabilities 
to a law suit are prescribed in case of the violation of the 
rules of war; and each government is expected to enforce 
for itself the rules of neutrality when they are violated. 
The courts of The Hague, therefore, differ [radically 
from the schemes of several of the famous worthies of the 
past, who provided other than moral sanctions to support 
legal decisions. Although various nations may by 
treaty obligate themselves to arbitration, they are not 
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expressly made liable to physical compulsion; the obli- 
gation assimied being moral only. The Porter-Drago 
convention implies that force may be used only when an 
offer to arbitrate has been declined or left imanswered, or 
having been acceded to, participation in the drawing 
of the terms of the compromis is refused, or if there is 
failure to comply with an arbitral award, once it is 
rendered. States imder the present Hague S3rstem are 
not even formally cited to appear in court, nor may they 
be dealt with ex partCy as was suggested, for example, 
by James Mill. One coimtry, may, however, be notified 
through the bureau that another is willing to arbitrate 
a given case. The international prize court implies 
a more automatic arrangement for coming before the 
court than is found either in the permanent court of 
arbitration or the plan for the court of arbitral justice. 

All the courts connected with The Hague relate more 
or less to the convention for the pacific settlement of 
international disputes which provides a system of media- 
tion and of international commissions of inquiry to be 
used as an adjunct to the court if desired, but to be insti- 
tuted through diplomatic means, and not to be operated 
by the courts, except that a provision is made for use of 
the delegation of the court of arbitral justice as a com- 
mission. As the Hague system is developed, there will 
probably be a complete code of international law. Be- 
sides legislation for courts, there are now codes relating 
to the regulation of war and neutrality. There will 
probably also be a periodic congress and an executive 
officer or commission, for which latter the administrative 
council of the court at present serves. 
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The Permanent Administrative Council is composed 
of diplomatic representatives of the contracting powers 
accredited to The Hague and of the Netherlands Min- 
ister for Foreign Affairs who is its president This officer, 
on behalf of the society of nations, received from the Com- 
mittee of the Carnegie Foundation the custody of the 
Palace of Peace, which was dedicated August 38, i9X3» 
as the permanent home of the international court. 

The Central American court of justice, formed in 
1908, and therefore after the Second Hague Conference, 
is neither a draft of a proposed tribunal nor a convention 
awaiting general ratification, but is an institution that is 
already at work. It is appropriately called a court of 
justice, and not a court of arbitration. It avowedly 
provides for the settlement of international disputes 
without resort to war by the powers that are parties to 
its establishment. It has a tribimal of five professionally 
qualified justices, one chosen from each state, together 
with two substitute judges from each state, ail of them 
appointed at the same time for terms of five years. 
Five justices must always be in attendence to compose a 
legal quorum. Regular or substitute justices while in 
service are not supposed to hold any other public office, 
or to practise law. They are paid a salary of $8000 a 
year. Every one of the five Central American govern- 
ments contributes an equal part towards the maintenance 
of the court. It will be remembered that the plans for 
the court of arbitral justice and the international prize 
court provide for substitute or deputy judges. 

The jurisdiction of the Central Ammcan court of 
justice covers ''ail controversies or questions which may 
arise" among the Central American states '' of whatsoever 
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nature and no matter what their origin may be, in case 
the respective departments of foreign affairs should not 
have been able to reach an understanding." The court 
takes cognizance not only of cases between the Central 
American states themselves, but cases in which these 
states and foreign governments are interested and which 
both parties are willing to submit to the tribunal. The 
agreement establishing the court furthermore says: 
''This court shall also take cognizance of the questions 
which individuals of one Central American country may 
raise against any of the other contracting Governments, 
because of the violation of treaties or conventions, and 
other cases of an international character; no matter 
whether their own Government supports said claim or 
not; and provided that the remedies which the laws of the 
respective country provide against such violation shall 
have been exhausted or that denial of justice shall have 
been shown." This court also has facultative jurisdiction 
over cases between the contracting governments and 
individuals when by common accord, such cases are 
submitted to it. 

We may compare the absolute rights of litigation 
enjoyed by an individual under the agreement for the 
establishment of the Central American court of justice 
with privil^es of appeal granted an individual under the 
scheme for the international prize court when the judg- 
ment of a national tribunal injuriously affects his prop- 
erty. A neutral may be forbidden by his government 
to bring his case before the international prize court, but 
an individual subject of an enemy government may 
freely apply to the court when the judgment relates to a 
caigo on board a neutral ship or is contrary to a conven- 
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tion in force between the hostile powers or an enactment 
issued by the belligerent captor. But it is significant 
that in the Central American court and the international 
prize court an individual may go before an international 
/ tribunal without the customary intervention of his 
government. Some European writers propose that a 
freer jurisdiction than there now is over cases of claims 
of citizens against governments be established at The 
Hague. The need for such a jurisdiction or for a more 
practical system, as advocated by American writers may 
be traced in the proposals of Mr. Everett P. Wheeler 
before the American Society of International Law, (191 2) 
and Mr. Edwin M. Borchard before the Lake Mohonk 
Conference on International Arbitration (1913). There 
is also a tendency on the part of Europeans for the insti- 
tution of a jurisdiction at The Hague for cases of private 
international law, but this is not fuUy shared by Ameri- 
cans owing to diflFerences between American and Conti- 
nental juridical theories. 

Such in general is an outline of some of the plans that 
have been proposed or are already adopted for interna- 
tional courts. That men have long thought on this 
subject and that nations by the trial of actual cases and 
by the work of the Hague Conferences have made progress 
towards a permanent and comprehensive juridical organi- 
zation, is already made plain. Much remains to be 
done to institute and put into operation the international 
prize court and the court of arbitral justice, which mark 
the farthest progress that has yet been reached by the 
whole commimity of nations. May this progress be 
accelerated by the Third Conference at The Hague. 
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GENERAL NOTE 

The Student who desires to pursue the subject further, 
will find help in Darby's "International Tribunals^ 
Moore's International ArbitrationSy and Lorimer's Insti- 
tutes of the Law of Nations, especially volume ii for 
matter supplementary to that which is found in Dr. 
Darby's work. 

See also James Brown Scott, The Hague Peace Con- 
ferences i8gg and 1907; Texts of the Peace Conferences at 
The Hague 1899 and 1907; Higgins, The Hague Peace 
Conferences, Holls, The Peace Conferences at The Hague, 
and similar works. The subject of an international court 
is treated fully in the reports of the American Society for 
Judicial Settlement of International Disputes, in the 
American Journal of International Law, and in the 
Proceedings of the American Society of International Law. 
For documents see also the Supplement to the Journal. 
Back nimibers of the Yale Law Journal from 1910 
furnish a series of articles by the present writer on the 
work of the Hague court and conferences. These contain 
more extended explanations of the projects for courts 
adopted at The Hague, than are foimd in this article, 
which is intended as a general survey. 

Arbitral Law and Procedure by Jackson H. Ralston, 
is an authoritative work on its subject. For literature on 
world organization, see Dr. David Jayne Hill's World 
Organization, which is a treatment of the subject from 
the juridical point of view; Raymond L. Bridgman's 
World Organization, and The First Book of World Law. 

No student of this subject should fail to see Scott's 
American Addresses at the Second Hague Peace Conference, 
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which deals extensively with projects of the new courts. 
The instructions of the Honorable Elihu Root to the dele- 
gates to the Second Hague Conference and the speech by 
him on *T!lie American Sentiment of Humanity," in the 
Proceedings of the National Arbitration and Peace Congress, 
1907, may be considered as the foundation documents of 
the Court of Arbitral Justice, of which Mr. Root and Dr. 
Scott are both recognized as great American exponents, 
the Honorable Andrew D. Whitens The First Hague Confer- 
ence and the Honorable Josepli H. Choate's The Two Hague 
Conferences ought also to be seen. Articles by Professor 
Walther SchUcking and Jarousse de Sillac in G. Spiller's 
Inter-Racial Problems, are valuable for their analysis. 

Le Palais de la Paix, an illustrated book published 
at The Hague by "Vrede Door Recht," the Dutch Peace 
Society, describes the Palace of Peace, the magnificent 
gift of Mr. Carnegie, and contains the letter by Dr. 
Lohman, already referred to, as well as communications 
by leading pacifists of the day. 

For a discussion of international police by Professor 
C. Van Vollenhoven of Leyden University and the pres- 
ent writer, see Bulletin Officid du XXme Congrhs Univer- 
set de la Paix, La Haye, 1913. Published at Berne, 
Switzerland, by the Bureau of International Peace. 

The Presiding Officer: At the present time there 
are sitting in the United States several international 
claims commissions, and we are fortunate enough to 
have with us today the president of one of them, the 
Honorable Otto Schoenrich, President of the Nicaragua 
Mixed Claims Commission. 
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THE CONSTITUTION OF A PERMANENT INTER- 
NATIONAL CX)URT OF JUSTICE 

OTTO SCHOENRICH 

In discussing a method of constituting a permanent 
international court of justice, it is xmnecessaiy for me to 
dwell upon the value of such a court or its usef lUness in 
the development of international law by judicial decision. 
The project of such a court stands approved by the con- 
ference of the nations, by the most accredited publicists, 
by the Institute of International Law, and by public 
opinion, irrespective of nationality. I wish, however, 
to refer to one peculiar advantage of a permanent court, 
which of itself would justify the establishment of the 
same, yet which can only be obtained if the court is con- 
stituted, not by diplomats as such, but by jurists of high 
standing. 

Nations in controversy are generally not in a frame 
of mind to discuss the details involved in the establish- 
ment of a special tribunal, or to agree upon persons, who, 
if appointed, would form an acceptable court, whereas 
if the permanent court constituted by jurists of recog- 
nized ability were in existence, it would be a simple mat- 
ter for one party or the other to suggest, when direct 
n^otiation has failed, that the question be referred to the 
court for final decision according to the principles of 
international law or general jurisprudence. Most con- 
troversies are foimded on questions of law. One party 
maintains that a principle of international law exists with 
reference to a given case; the other nation denies the exist- 
ence or applicability of the principle, or suggests a dif- 
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ferent inteipretation. In such a case the conflict is clearly 
one of a legal nature, and proper to be settled by a tri- 
bunal composed of permanent judges by profession. If 
the court be in existence at the time of the controversy, 
the reference of the question is greatly facilitated. Should 
it appear probable that the controversy will not be settled 
by diplomacy, it can be referred at once to this tribunal, 
without forcing the nations to take a position from which 
they would be imwilling to recede. A great advantage 
would thus be secured to the nations by the immediate 
submission of questions of a legal nature to the decision 
of a tribimal before the controversy has, by delay or mis- 
management, assimied a political importance which it had 
not at the b^inning. 

Take, for instance, the doctrine of the favored nation 
clause, the existence of which is universally admitted, 
but which is interpreted in one way by many nations and 
in another way by the United States; or the doctrine of 
blockade, which is interpreted and applied in one way 
by most of the nations of Europe and in another way by 
Great Britain and the United States. It is admitted 
that the favored nation clause exists just as the law of 
blockade exists, but the mode of enimciating the law, and 
its interpretation, differ. It would have been a great 
advantage to the nations concerned and in the interests 
of justice if these questions had been decided long since 
by a competent court. 

Admitting (at least for the pmposes of argument) that 
a permanent international court of justice should be 
established, the question arises, how is this court to be 
composed? If we accept the principle of the legal equal- 
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ity of nations — and nations could not be expected to sub- 
scribe to any principle or practice which denies their 
equality — each nation must be represented for a longer 
or shorter time in the court, if nations as such are to be 
represented in it But if we adopt this principle^ we have 
a court comix>sed of forty-four judges, for forty-four 
nations were represented at the second Hague Confer- 
ence. But a court composed of forty-four judges would 
be a judicial assembly, not a court in the technical sense 
of the word, and it is a very difficult matter to reduce the 
number from forty-four to a smaller number without 
asking nations to make a sacrifice which they are un- 
willing to make, or to be represented for a shorter period, 
which might seem, as in the case of the prize court, to 
question their legal equality. 

But is it necessary that the principle of nationality 
and of representation of all the states be taken as a basis? 
While strictly observing the principle of equality of all 
nations, is it not possible to devise some method of election 
or selection which would overcome the objection of num- 
ber? Might not the court be composed of a limited num- 
ber of judges who shall be regarded by the nations, not 
merely as representing states, but as eminently quali- 
fied to pass upon questions of international laws? 

It appears quite possible to find a method by which 
each nation should have an equal interest in the selection 
of the judges. It may be presumed that the principal 
objection on the part of some of the states is that they 
find themselves excluded, not merely from representation 
in the coiirt, but from participation in the selection of 
judges. If this could be overcome and for equality of 
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representation there should be eqiiality in the selection 
of the judges, no nation would be asked to sacrifice its 
amour-propre or to content itself with a lesser represen- 
tation than any other state. For example, if the Court 
is to consist of fifteen or eleven or nine judges and forty- 
f oiu: nations are to co5perate in establishing it, a system 
of election by each and every nation invited to the second 
Hague Conference might be adopted. If it be decided 
that the Court is to consist of fifteen judges, the president 
of the administrative council at The Hague mi^^t re- 
quest each foreign office to suggest the name of a person 
whom it would consider qualified to sit as a judge in the 
proposed court* Supposing that there were an agree- 
ment that this should be done, each foreign office, upon 
being asked to name a competent person would send 
through diplomatic channels the name of the person thus 
selected. We would thus have a list of forty-four names, 
supposing that each nation recommended a national. 
This list might then be transmitted to each foreign office, 
with the request that it indicate fifteen persons on the 
list, who, in its opinion, were best qualified for the posi- 
tion. The replies would be transmitted through diplo- 
matic channels to the president of the administrative 
council, who is the minister of foreign affairs of the 
Netherlands, for the time being, and laid by him before 
the administrative coimdl, composed, as it is, of the for- 
eign diplomats accredited to The Hague. The lists could 
be examined and those persons obtaining the largest 
nimiber of votes would be regarded as composing an ac- 
cq)table court for the time specified in the convention 
establishing the court. It might be objected that the 
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larger nations would be unwilling to adopt this method 
because judges of their country might be excluded, but, 
in reply, it may be said that the smaller coimtries are 
not averse to selecting judges from the larger coimtries; 
but they do object to being excluded from participation 
in the selection. 

Without dwelling further upon this point, it is seen 
that methods can be devised for the selection of an accep- 
table court by the participation of all nations, if only the 
nations want the court sufficiently to consider the various 
ways and means whereby it may be constituted. If, 
however, it should be thought advisable to discard en- 
tirely the theory of national representation, it is possible 
for the nations at large, or through their diplomatic rep- 
resentatives accredited to The Hague, to agree upon a 
limited nimiber of jurists who have such an international 
standing as to justify their election for the important^ 
duty of intemational judges. Without going into details 
it is evident that men who have had experience in the 
trial of intemational cases would appear to be particularly 
well qualified to form the panel of judges of the proposed 
court, and, by way of suggestion, it is believed that the 
names of Professor Renault, and Mr. Savomin Lohman, 
to mention only two would occur to almost any fair- 
minded man. 

In a recent article in the ZeUschrift fitr Volkerrecht 
attention is called to the fact that various publicists of 
repute have been repeatedly chosen by the nations to 
form temporary tribimals, and it is fair to presume that 
these p)ersons, having been trusted by nations in the 
past, might properly form part of the personnel of the 



Z34 JXJDICIAL SETTLEMENT 

new institution. ThuS| to quote the article: ''In a per- 
iod of about ten years twelve cases have been decided by 
the permanent court of arbitration. In these twelve 
controversies France was a party six times; America and 
England five times; Italy and Germany three times; 
Russia) Mexico, Venezuela, Sweden and Norway, twice; 
Spain, Peru, Belgium, Holland, and Turkey once. On 
five occasions Dutch jurists acted as judges; namely: 
Asser, de Savomin Lohman, and Leofif; and in the first 
case two Dutchmen even sat at the same time. Swed- 
ish and Norwegian judges also sat five times; namely: 
Professor Hammarskjold and Minister Gram. France 
also has five times had a judge in the tribimal, this judge 
always being Professsr Renault. The Austrian Profes- 
sor Lammasch has rendered very important services, and 
was four times judge. England has twice sent Sir Ed- 
ward Fry, once Sir Charles Fitzpatrick and Lord Desart; 
Russia twice [Professor de Martens, twice Baron Taube, 
and once Mendelstam; Italy was three times represented 
by Fusinato in the Court.'' It therefore appears that 
little by little and unconsciously by the free choice of 
nations a body of men has been trained in the decision 
of international cases, and it is not Utopian to believe 
that the nations at large would be willing to entrust these 
tried and experienced men with the duties of judges of 
the proposed court, for there is clearly no good reason 
to exclude them in the future when they have been so 
repeatedly chosen in the past, and they must have justi- 
fied their selection, otherwise they would not have been 
chosen. 

But it may seem too ambitious to attempt to constitute 
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a court representing the forty-four nations. Admitting 
that the ideal would be an international court representing 
all the nations invited to the second Hague Peace Con- 
ference, it may be the part of wisdom to postpone it 
for a future occasion, when the nations shall have gained 
a greater experience with this international court in the 
actual trial and decision of controversies by judicial 
means. If it should be decided to postpone the consti- 
tution of the large international tribunal for the reasons 
just stated, it would seem, however, to be feasible for 
those nations willing to establish a smaller court for them- 
selves to take the necessary steps, in the confidence that 
the eiperience gained in the operation of this tribtmal 
would lead, if successful, to the establishment of a more 
comprehensive and more representative tribunal. Thus, 
supposing that the larger powers would be willing to try 
the experiment for themselves, we can easily constitute a 
court consbting of nine judges without being embarrassed 
by the mathematical difficulty of reducing forty-foiur 
to fifteen or nine. If the court is to be seated at The 
Hague — and in view of the two Conferences, and the 
existence of the Peace Palace, no other dty is to be thought 
of as its seat— Holland, as the host, should clearly be in- 
vited to participate. Let us suppose, therefore, that 
Germany, Austria-Hxmgary, France, Great Britain, Italy, 
Japan, Russia, and the United States are willing to es- 
tablish a court. We would thus have nine nations, in- 
cluding Holland, and it stands to reason that nine judges 
could be selected without any great difficulty, because in 
this case each coimtry would be asked to nominate a 
judge to serve during the life of the convention creating 
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the court. The result would be a tribunal which would 
bind the nine parties creating it by its judgment. Per- 
haps this might be the best possible way to begin, be- 
cause such a court would be started under the most 
favorable dromistanceSy since each of the nine nations has 
more than one jurist of international repute who could 
grace such a tribxmal. But, although the tribunal would 
seem to be limited to nine nations, it would not necessarily 
be so, because in the instrument creating it, a clause might 
be inserted which would allow the court to be used in con- 
troversies between any of the nine coimtries and an un- 
represented nation, and in such a case the nation not rep- 
resented in the court might be given a judge ad hoc. In 
the same manner, in case of a controversy between two 
nations not represented in the court, who might wish to 
avail themselves of the court, each one of them might be 
requested to name a judge ad hoc. We would thus have 
a tribunal not international in the sense that it represented 
all the nations, but which by the clearness and precision 
of its judgments would show the possibility of a tribimal 
composed of a limited niunber of judges who might prop- 
erly represent the nations; and if the experience gained 
on this smaller scale were of a kind to suggest a truly 
international coml for all the nations we cannot doubt 
that with great good will and much patience the diffi- 
cult problem of constituting the larger tribunal would be 
successfully solved. 

An international court of justice appears inevitable, 
if we read history aright. It is not unnatural that we 
should fail to note the historical relation between arbi- 
tration and judicial procedure, when the Roman jurists 
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of the Empire looked upon arbitration-— not as the source 
of their judicial institutions, but rather as a modification 
of or development away from those institutions. Stu* 
dents of Roman law have shown, however, that in Rome, 
by a long and cautious development, the settlement of 
disputes by arbitration developed into judicial procedure 
and culminated in the establishment ot a permanent 
judiciary. Thus the parties in dispute, instead of seeking 
redress by force of arms, agreed to submit their differences 
to arbitration — ^they likewise agreed to the appointment 
of a judge who was a private and not an official person. 
The finding of the judge or arbiter of their choice was 
not an act of state but merely the opinion or sentence of 
a judge or arbiter, enf ordble by the parties who had agreed 
in advance to abide by it. In the coiurse of time a panel 
or list of judges was drawn up, from which panel or list, 
called the Album Judicum, the parties should choose the 
judge or arbiter for each case as it arose, until finally* 
in the reign of Diocletian, instead of the private judge or 
arbiter, a magistrate was substituted, whose decision 
became an act of state, and was enfordble as such. The 
analogy between this development and the development 
which is taking place between nations, is almost too ob- 
vious for comment. Nations in dispute have redressed, 
and, unfortunately, still, even at the present day, re- 
dress their real or supposed wrongs by force of arms. A 
sentiment has been developed which condenms imlimited 
or unrestricted self redress, so that nations frequently 
agree by treaty or convention, to submit their contro- 
versies, especially if they are of a legal nature, to judges 
of their own choice. In 1899 the first Hague Conference 
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followed, unconsciously, it would seem, the precedent of 
Roman law by creating a panel or list of judges, the 
modem Albimi Judicum, from which the parties in dis- 
pute should select the judges or arbiters of the individual 
case; and at the second Hague Conference an attempt was 
made to take the last and final step in this imconsdous 
development by creating a truly permanent court. 

This point has been admirably treated by Dr. James 
Brown Scott, in the American Journal of International 
Law. Dr. Scott has also traced the development of 
arbitral tribunals to a permanent judiciary among the 
cantons of the Swiss Confederation. 

The example of the United States has also often been 
dted. By the Articles of Confederation in 1778, the 
states of the Union provided for the settlement of dis- 
putes of all kinds that might arise between them by the 
appointment of temporary commissions. As a matter 
of fact, certain disputes were submitted to tribxmals thus 
organized, but the procedure was unsatisfactory. The 
Supreme Court of the United States, created by the Con- 
stitution of 1787, was therefore invested with the power 
to examine and to decide disputes between the statesi 
and the system has been so satisfactory that we are at a 
loss to tmderstand the objections which are made to the 
settlement of disputes between nations by judiciary tri- 
bxmals composed of judges acting under a sense of judicial 
responsibility. Nor would any one demand that our 
Supreme Court be composed of forty-eight judges, one 
from each state. 

Lest it be said that the formation of a permanent tri- 
bunal with a limited number of judges is only possible in 
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a confederation, such as Switzerland, or a federal state 
such as the United States, it is well to recall that the es- 
tablishment of an international court of justice in no wise 
depends upon a federation of states. It only requires a 
public union for a judicial purpose. 

The most striking of public unions is perhaps the Pos- 
tal Union, to which all nations and self-governing colonies 
are parties, with a bureau, in case of need, to pass upon 
any disputes which may arise between or among the par- 
ties of the miion, concerning the true interpretation of the 
convention forming the luiion and defining the rights and 
duties of each of its members. The various public tmions 
for a particular pxupose, of which there are some fifty 
or more, show that a union of this kind is compatible 
with the independent existence of nations, and it is im- 
possible to see why a judicial union could not be formed, 
as well as a postal union. 

It is thus clear that if we examine history we are com- 
pelled to the conclusion that the future will bring, not 
merely a single international court of justice, but a niun- 
ber of such courts, with other courts to hear appeals. 
It is encumbent upon us to put forth our best endeavor 
towards the attainment of this goal. 

The opinion of the world is expressed by the German 
publicist. Doctor Hans Wehberg, when he says: "No 
country in the world has made greater efforts in the field 
of arbitration than America. The great perseverance 
which this people has shown in the pursuance of its lofty 
ideals justifies the hope that it will, in the future, continue 
to follow in this noble path for the welfare of himianity." 
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The Presiding Officer: We are next to be ad- 
dressed upon the general subject of the elements to be 
taken into consideration in the formation of the Hague 
Court, by a gentleman who has taken a lifelong interest 
in the general subject of international law, Mr. George 
T. Porter. 

COMPOSITION OF THE COURT 

GEORGE T. PORTER 

It is cheering to know that this Society yet lives and 

that it does not lose hope of being useful. The triiunph- 

day of arbitration seesns to have been deferred. But 

those late events in Europe should help to stimidate our 

activities (0 benefit of ill!) for they have helped to make 

acceptable the apothegm ^^ There never was a good war or 

a bad peace." They have furnished fresh illustrations 

which confirm the truth expressed in Milton's powerful 

line 

For what can war but endless war still breed? 

Weariness of war is an old story. The hope that 
ways of peace might be foxmd must, one must think, be 
nearly as old as war. Franklin wrote from Passy to an 
English friend in February, 1780: 

'^ I see no prospect of an end to this unhappy war in 
my time. Dr. Priestly, you tell me, continues his e3q>er- 
iments with success. We make daily great improve- 
ments in natural, there is one I wish to see in moral 
philosophy, the discovery of a plan that would induce 
and oblige nations to settle their disputes without first 
cutting one another's throats. When will himian reason 
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be sufficiently improved to see the advantage of this? 
When will men be convinced that even successful wars at 
length become misfortunes to those who xmjustly com- 
menced them, and who triumphed blindly in their 
success, not seeing all its consequences? Your great 
comfort and mine in this war is that we honestly and 
faithfully did everything in our power to prevent it." 

Some nations assert and hold to certain individual 
principles of national policy, based upon supposedly 
peculiar conditions and relations. It is possible (one 
may think so) that there might be disputes growing from 
one or other of these tenets, or persuasions, which would 
not, within reasonable meaning of the word, be arbitra- 
ble, and, still less, capable of judicial settlement. Yet 
there might be recommendation with respect to them 
which might be patiently heard and weighed. 

There was once upon the continent of Europe a certain 
dash of arms; and the army of one of the antagonists, 
having recovered itself, pushed that of the other to 
extremity and exacted a treaty of peace by which large 
cession of territory was made, even to the gates of the 
loser's capital. The government of a state that had been 
watching from afar, and which believed that its state's 
interests and the peace of Europe would be jeoparded 
by the treaty, gave notice of disapproval and forbiddance. 
The government being asked in debate '^But what are 
you going to do about it?" the spokesman replied '^Make 
use of the resources of civilization." The phrase had 
much currency for a while. 

The "resources of civilization" when and so far as it 
can be brought into use, is now, in the thought of all the 
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worthy of our age, arbitration — or judicial settlement, 
which is another, a projected, road leading to the same 
object. 

With a letter which Dr. Scott sent there was enclosed 
what was caUed a "Tentative Program" for this meeting 
of the Society. I had perceived and had thought about 
some of the difficulties that obstruct progress; but in that 
paper there were collected all that there are, and they 
were stated dearly and succinctly. All the gates that 
need to be oj^ened on the way to the cooling brook were 
there mentioned. It happens that the one I have chosen 
for trial is an early one. Before it is another, however, 
but is of less difficulty. 

To me it seems to be important (and this is the stile- 
gate) that the international court should be already in 
existence. I do not for a moment venture to criticise 
the memberships of any tribimal that has ever met, or 
any decision that has ever been rendered. But I 
believe that although fullest confidence might not be 
inspired by the tribimal as constituted, the proportion of 
causes that would be referred to arbitration would be 
greater when one is in existence (assuming that it is of 
as high character as might fairly be expected) than under 
a practice which would require that one be established 
for each occasion. In the one case the persons who are 
to judge are known. It might be said the worst is 
known. In the other, the uncertainty about the com- 
position of the court might, where the cause is very 
important or very delicate, be deterrent. 

It is perhaps supererogatory to attempt to indicate 
what should be the qualifications of arbitrators. Good 
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health, perhaps; learning; general culture; broadminded- 
ness; known high character. A fortunate addition 
would be that '^ personal charm" which, it has been said, 
and perhaps truly, ^^ever accompanies true greatness." 
To have made the studies and to have had the training 
that are usual for practice at the bar, is a desirable quali- 
fication; but studies and training of like character, and 
practically their equivalent, might be expected to be a 
part of the general culture. Broadmindedness — an 
acqxured, if not also an instinctive habit of taking the 
unimpeded view, would be indispensable. The gentleman 
who in his little dell could lightly toss off at dinner to the 
toast "My country, right or wrong," is not grown to the 
mark. The fit eye sees beyond frontiers. A conception 
of the import of the phrase "a federation of the world" 
would be an almost necessary qualification. It is 
necessary that one should be able and should be prompted 
to put oneself in each disputant's place, see the subject 
from both points of view, not for purpose of compromise 
but for clear imderstanding. 

The principal difficulty has perhaps always been to 
devise a method for providing a tribunal which tribimal 
would inspire imhesitating confidence and trust. 

In considering the subject of the erection of inter- 
national coiurts we are accustomed to think only of offi- 
cially appointed memberships. I venture to think that 
there is another method for providing a tribunal, and 
that it may, upon examination be thought to have suffi- 
cient interest to have been worth mention. Without 
presimiing to criticise any tribunal that we have known, 
I think it would be believed that the methods of appoint- 
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ment of members which are familiar may not infre- 
quently fail to provide the men who of all that there 
are are the best for the duty; and that therefore the 
cause of arbitration may fail of that fair and full oppor- 
tunity for trial which is its right. One can perceive why 
present methods might have shortcomings. 

The conceivable appointers under the familiar practice 
are, let us say, the head of a state, a prime minister, a 
cabinet, a legislative assembly, a branch of it, and a 
judicial body. It will be perceived, I think, that although 
intention may be of the best, there cannot be certainty of 
free action of that singleness of aim which is the desirable 
factor. Personal friendship, party association, the geo- 
graphical or regional consideration, indebtedness for 
favor, the fact that the chosen man is a believer on the 
side of the appointer in an idea or a policy of controversial 
character, "pressure," necessity for compromise, hope of 
extending political friendships, disproportionate value 
placed upon knowledge of spoken languages, — such 
influences upon the affections or the mind may bend the 
appointer. As for a judicial body, while gentlemen who 
are met here put large trust in the pure purpose and 
the wisdom of such a body, they might well wish that 
such function be not added. 

Pursuit of the ideal is not pursuit of a will o* the 
wisp. That appearance is deceptive and we fall into the 
mire. In pursuit of the ideal we may hope to arrive at a 
better if not at the best. It would be a happy lightening 
of the burden of search for a satisfactory tribimal if we 
might dismiss thought of frontiers and languages. But 
it cannot be done. Policy if not necessity compels. 
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And we must remember that it must be large enough in 
number to have the weight of number, and not so large 
as to break easily into groups or to become unwieldy. 
Perhaps seven would be a convenient nimiber; and the 
members could be taken from among the men who speak 
as native the seven principal western languages, each 
being represented — ^the English, the French, the German, 
the Russian, the Italian, and the Spanish. English is 
the widest spread; and two members might be assigned 
as its share. Perhaps the other peoples would concede, 
and not grudgingly, so much to the people 

who speak the tongue 
That Shakespeare spake 

Our friends who dwell in the Far East, and whose 
states — ^whose Cipango and Cathay — ^were hoar but 
''going" when Columbus, starting in search of them, so 
bravely pushed out in his little ships and into the vast, 
imguessed, mysterious sea, these our friends would be 
willing to wait a while, and be in good humor the while, 
for offer of chairs. Each of them has but recently put off 
or has greatly changed the time-worn political habit in 
the wish to try another. Matthew Arnold, after a visit 
to the United States, and after he had examined our 
Constitution, glanced at our laws, seen us both at work 
and at play, said of us that we seemed to him to be a 
people who felt ourselves to be in a natural condition and 
at ease. It was a fine compliment. We had devised 
and were wearing without bagginess and without pinch 
our political garment, and we were going about and 
doing our work and enjoying our pleasures both with 
cheerful face. Perhaps our cousins Nogi would be willing 
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to wait, I repeat, for seats in the circle until they can sit 
at home more easily, and imtil through longer viewing 
they can better comprehend the confusing habits of 
thought and of conduct of our admired western world. 

It has seemed to me that there might be a tribunal 
self-created; and that through such method there might 
be composed a body that would be free from the faults 
(I dare to think there are some) inherent in the familiar 
methods of establishing. The suggestion of a tribunal 
presupposes that there are fit men; and the effort should 
be to secure the best of the good. 

If we were to cast searching and studious eye over 
our coimtry we would perhaps see at least a few men who 
would be believed to be able to fill the measure which we 
have imagined for arbitrators, or judges. 

This Society, and its elder brother, the International 
Law Society, not less well-seeing and wise, might be 
entrusted with the charge of choosing one of them. It 
would not be a proper matter for general vote of the 
societies, to be resolved by majority of ballots. All 
might advise. So all respected men on the outside — of 
colleges, law-schools, bar associations, and others — might 
by the searchers be arrested for question or might them- 
selves push to be heard. But rather it would be a trust 
for the few, the boards of direction, where wisdom (shall 
one say?) is the substance as contrasted with shadow? 
Assuming that the gentleman would obey, being strength- 
ened so to do by the judgment formed of him by 
men so thoughtful and of so high character, four-fifths of 
the prospect of success of the project under mention 
would lie in the measure of wisdom exhibited in that 
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choice. It would be his duty to begin, and with high 
purpose and with confident hope of successful issue of 
his labor, the organization of a volunteer arbitral court. 
The method would be simple but the responsibility would 
be weighty. At this second stage, and at each of the 
subsequent stages, there would need to be no less intelli- 
gent and patient inquiry than that which would have 
marked the first stage. He would choose an associate; 
they two would choose a third, the three a fourth, the 
fourth a fifth, and so on imtil the places were filled. As 
the body would grow in niunber, it might be hoped that 
the collected learning, wisdom, and all-round fitness 
would not diminish, but would rather increase in respec- 
tability and sufficiency. 

Could it be said that there would be the quality of 
presimiption in undertaking to organize, in the way sug- 
gested, such a body, and offer services? Perhaps not. 
In some such way gentlemen of worthy eminence in their 
profession organize a law-partnership; and without undue 
diffidence they offer their services for employment in 
causes ''of great pith and moment." In the instance in 
hand the initiative would have been taken by the promi- 
nent and respected societies that have been mentioned. 
And the body that would offer its services would, one 
might perhaps justly hope, be composed of men so nota- 
ble for learning, for general culture, for breadth of vision, 
and character so high, that suggestion from any quarter 
of assurance or forwardness would be absurd. It would 
immediately command respect; and probably there 
would be a general expression of thankfulness that such 
men had offered themselves for a world's service. 
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The court, or whatever it may be called, would not — 
and this because of its origin — would not have such 
prestige in the public view, and wear such halo, as are 
habitually associated with bodies for similar fimction 
appointed by heads of states. But it would gain prestige 
such as that so soon as use were made of its services. 
In the meanwhile, and after, they who would be most 
competent to judge of it, would perhaps see that the 
members had been chosen with so much deliberation, with 
so ripe intelligence, with such singleness of aim, with 
such high sense of opportunity, that if it could be hoped 
that the principle of arbitration of disputes between 
States could come to prevail, such a court might be its 
most worthily cherishable friend. 

Call for service of such a court, as for any interna- 
tional court, might be and perhaps would be infrequent; 
but the places would not be sinecures and minds would 
not fall into dullness. Places would have been won by 
merit and they would be held because of worthiness. 
The fact that knowledge, that its success, its continuance, 
the honor of the office, would depend upon its sufficiency 
as proved by successive trials, would be stimulus to the 
members to keq> their best abilities alive. The court 
might agree to meet once or twice a year at appointed 
times and appointed places, and to be ready then and 
there to consider any causes that might be brought 
before it. 

In considering a subject connected with that of arbi- 
tration of international disputes, one may be pardoned 
for introducing here or there a touch or an anecdote of 
idealism. And therefore in this connection I cannot 
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easily refrain from looking toward the bookshelves and 
with memory peering into a volume or two that lie there. 

"The fathers" are not so much in eyes as of old they 
were; and some of their words which were spoken seri- 
ously would be listened to today impatiently and be 
treated lightly. Certain some of those words which will 
be quoted possess a measure of historical interest, one 
might say; but perhaps more of biographical interest. 

Not long before that world-heard shot was fired 
John Adams was answering in a Massachusetts newspaper 
the letters of a gentleman who urged the people to come 
to their senses and remain faithful in service imder the 
cushioned yoke. Pen names cast into Latin form were 
of course used, Sewall taking that of Massachusetts, 
Adams that of New England. In the course of the 
controversy one of Sewall's complaints of the provincial 
legislature was that the salaries allowed the judges were 
small in proportion to the salaries of other officers who 
were of less importance. Adams admitted the smaUness 
but denied the charge about proportion. He said all 
salaries had been and were small. It had been the policy 
of the coimtry to keep them so, not so much from a 
spirit of parsimony, as an opinion that the service of 
the public ought to be an honorary rather than a lucrative 
employment, and that great men ought to be obliged to 
set examples of simplicity and frugality before the people. 
And, he added, low as the wages were, it was foimd 
that when a vacancy happened the place was solicited 
with much more anxiety and zeal than the kingdom of 
heaven. There were other considerations which I shall 
iiot take time to mention. 
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In the convention which framed the Constitution, 
Franklin made a speech disapproving of the proposal in 
the draft for salaries to executive officers. He admitted 
that his opinion might appear new and chimerical, but 
he was persuaded that it was right and he hazarded it. 
I shall not attempt to quote at length from that inter- 
esting speech, nor mention the arguments and illustra- 
tions which were used, but shall read only one or two of 
the phrases. ''The pleasure of doing good,'' he said, 
''and serving the coxmtry, and the respect such conduct 
entitles them to, are sufficient motives with some minds 
to give up a great portion of their time to the public, 
without the mean inducement of pecuniary satisfaction." 
"And indeed," he said, "in all cases of public service, 
the less the profit the greater the honor." 

Adams wrote especially of the provindal judges, 
Franklin spoke of the proposed federal executive officers. 
Ideal condition, we might possibly agree with them, ideal 
condition would be service rendered to the public without 
pay. Franklin dted the well-remembered example of 
the living Washington, who when he was appointed to be 
general-in-chief of the Army of the Revolution, annoimced 
to the Congress that he would serve without pay. And 
for those eight years of anxious and arduous service he 
would take no pay. But idealism with respect to salary 
of public office, whenever it may have begun, seems to 
have ended when Washington returned to the Congress 
its commission. 

If the volunteer court were to be organized to act 
but once or twice, it is possible that it would in ad- 
vance decline, as did Washington, to accept pay for its 
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services. Opportunity and the honor would probably 
be considered to be su£5cient reward. But it would be 
somewhat other than an official body ; and it would expect 
to have continuing life and repeatedly to render service. 
To disarm all su^idon of covetousness of money as 
excuse for being, and to raise the plane of its life, it might 
be well if it would fix upon a uniform fee, or honorarium, 
for each cause, whoever the states and whether the cause 
were of much or of smaller importance. The members, 
one might suppose, would have other and regular em- 
ployment. If disputes brought before them should 
prove to be few, and if causes should, because of improve- 
ment in the morals of mankind — and of their leaders — 
become fewer, the worthy conspicuity which they would 
enjoy would give them such place in the eye and in esteem 
of their fellow-men, that the platform and the pen would 
be — ^if they should care to make use of them — as it might 
be warmly hoped that they would — a sure and profitable 
resource. 

It is not improbable that if an international court of 
imexceptionable quality were in existence, some disputes 
that would become warm would be adjusted without its 
aid rather than that, under a kind of moral compulsion, 
consent should need to be given to carry them to it. 
In short, with such a court in existence, there could be 
"no shufiBing." 

The suggestion which I have ventured to make, 
wrapped in such multitude of words, although novel, 
seems to be not impracticable. A principal merit 
would seem to be that a court so composed would prob- 
ably be throughout of veiy high ability and the mem- 
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bers all of very high personal character. The members 
would be chosen with that singleness of aim which I 
have already more than once mentioned as the principal 
desirable factor in providing an international court, and 
chosen imder conditions of unembarrassed purpose. 
Another desirable accomplishment would be that in a 
body so chosen there would probably be throughout a 
sincere mutual respect, be a similarity of temperament 
among the members, be a social as well as a mental 
comradeship. Thus conference would be in full measure 
profitable. 

Perhaps the judgment of such a court would properly 
be given the form of a recommendation. And I am 
inclined to be hopeful enough to believe that its recom- 
mendations might prove to have such degree of moral 
strength as to be seldom other than irresistible. 

The Presiding Officer: We have present here 

today a representative of the World Peace Foimdation, 

who will next address us. Mr. Denys P. Myers, of 
Boston. 

I think you will bear me out, Mr. Chairman, in the 
statement that the Supereme Court often renders its 
decisions practically through one judge, or one or two 
judges, who take particular jurisdiction over a case; that 
the court acts as a whole, but that there is a certain part 
of it that does the work. 

Last night we listened to an address by Mr. Wheless, 
in which he commented on the proposition of the distmc- 
tion between the international law that relates to the 
individual and the international law that relates pri- 
marily to the relation of the states. 
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The proposition that I have submitted would take 
cognizance of that. I do not think it could be held that 
you would form two courts, but that you would make two 
definite sections of one court. If I am right I trust the 
suggestion will be put into channels where it might be 
acted upon, or at least considered. 

THE COMPOSITION OF THE COURT 

DENYS P. MYERS 

If the second Hague Conference had succeeded in 
agreeing upon the composition of the court of arbitral 
justice, the real judicial system for which we are working 
would be in operation. If Mr. Choate and Dr. Scott as 
the protagonists for the American proposition had not 
been so broad in their insight and so thorough in method, 
the discussion of the problem at this date would be in- 
comparably easier and the prospect of contributing 
something definite and practical to the solution of the 
problem would be infinitely greater. However, the task 
is set, and I ask you to follow me through a study that 
will first indicate the extent and nature of the problem, 
will then view the character and fate of the propositions 
abeady made, and will finally try to define the present 
character of the problem. 

We live imder the regime of sovereign states, a re- 
gime which was found to be impossible at its birth in 1648 
and which has since constantly been restricted. At first 
the sovereign attributes of a state — existence, indepen- 
dence, equality, jxirisdiction, property and intercourse — 
were said to be possessed by the state. Practice belied 
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the assertion at the very time it was phrased, for it was 
obvious that the absolute exercise of such sovereign 
attributes by each state would create an impossible con- 
dition. Practice determined that sovereignty shoxild be 
the fictitious norm and that deviation therefrom should 
throw the burden of proof upon him who desired such 
deviation. Consequently, the phraseology followed the 
fact and any treatise will today tell you that the state 
does not possess, but simply has the right to, the attributes 
arising from its sovereign character. The idea of sover- 
eignty was a necessary conception in that it provided a 
norm from which to progress. But it is perfectly true 
that every treaty ever negotiated has in its degree dis- 
counted the absolute principle. Sovereignty contem- 
plates states as individual commimities; progress has 
increasingly transformed them into parts of a world com- 
munity that is constantly becoming more homogeneous. 
In the preface to his Institutes of the Law of Nations, 
published in 1883-4, James Lorimer said that for the pur- 
poses of the work " the conception of the interdependence 
of states has been substituted for that of their indepen- 
dence." I will not review even cursorily the vast body 
of facts that might be adduced, but each of us knows 
that every development of the science of international 
law and the practice of international administration 
since Lorimer wrote has tended to prove the correctness 
of his theory. The mere fact that we are here to discuss 
an international judicial system must prove to us that 
it is in terms of interdependence rather than of inde- 
pendent sovereignty that we must approach our problems. 
Though that is true, the system of sovereignty is actu- 
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ally in force, and it is for us of this generation to effect the 
transition as rapidly as possible without violating any 
rights and without treading too hard upon any sus- 
cq>tibilities. Our present problem consists in applying 
this principle to an international court. First let us con- 
sider the character of questions such a court would have 
brought before it. Negotiation is, of coxurse, the normal 
method of solving any question between states. The 
complications of modem life run up the total of interna- 
tional questions very swiftly; yet, on the basis of a com- 
putation I have recently been making, it is safe to assmne 
that 95 per cent of all questions between states are settled 
directly by diplomacy without the possibility of reverting 
to any other method arising at all. Accepting the figure, 
we have 5 per cent of state questions that are not settled 
immediately by diplomacy and regarding which the possi- 
bility of referring them to a court of some kind does arise. 
Forcing the diplomatic pressure takes care of a portion of 
these. The rest, say 4 per cent of chancellery business, 
becomes probable material for a court. If we analysed 
that 4 per cent we should find that it was practically all 
included within two categories: (i) questions of very 
complicated character in which meum el tuum are not 
clear even to the most careful and conscientious of na- 
tionals; and, (2) those in which national desire, or supposed 
interest, has forced one disputant into a position which 
will appear either extreme or illogical to the unpreju- 
diced onlooker. The latter class is usually said to in- 
volve policy. 

It is such questions, in the main, which a court will 
be called upon to handle; at first probably, the former 
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dass alone will be submitted to it If therefore, we should 
theoretically ask ourselves what kind of a court should 
settle such questions we should say: ''The need is for 
men competent in international law, knowing the lan- 
guages necessaiy for business on the international scale, 
with a proper groimding in the different systems of juris- 
prudence. Their number should be sufficient for repre- 
sentation of diverse types, but probably should not 
exceed fifteen/' Against such a logical form of the 
court, or a similar one, stands the theory of sovereignty, 
which, as has been said, has been pared at ever since it 
was first enimdated, but which nevertheless is the actual 
basis of the family of nations. Intervention, exterritorial 
jurisdiction, protectorates, spheres of influence, all the 
ramifications of servitudes and the cumulative restrictive 
effect of ten thousand bipartite treaties and a himdred 
or more multipartite conventions constitute technically 
only exceptions to the rule and of which the movement 
for an international court is perhaps the very highest and 
finest desideratum. 

Properly to imderstand our problem of the composition 
of the court we must, therefore, consider how it fared when 
it encountered the rule of sovereignty. On August i, 
1907, in the ninth session of the first subcommission, 
first commission, of the second Hague Conference, Am- 
bassador Joseph H. Choate introduced the project for a 
court, on specific instructions of Secretary of State Root. 
Dr. Scott followed Mr. Choate's eloquent speech with a 
keen anal3rsis of the project in which he said that ''our 
principle recognizes the existence of nations, and their 
continued existence, as political units, but declares 
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solemnly that for the purposes of justice there is but one 
people/' M. de Martens for Russia submitted a proposal 
that the old court, the permanent panel, should meet 
annually to await business. The German and British 
delegates supported the American proposal; Argentina 
assented. In the next session, August 3, it was voted to 
consider the American project in a special coromittee of 
examination, which had to be created. The vote for 
consideration was 28 with 12 abstentions, but there re- 
mained to find a method of composing the court. 

On August 13, in the first session of coromittee of 
examination B a joint German-American-British scheme 
was submitted. The table worked out provided for 
representation in cycles of twelve years. Germany, the 
United States, Austria-Hungary, France, Great Britain, 
Italy, Japan and Russia, the eight so-called great powers, 
were always to have judges. Substitute judges were 
contemplated but no designations made, though in an 
accompanying analysis each state without full rq)resen- 
tation was to have a substitute for as many years as it 
had a judge. On the basis of twelve years, Spain, the 
Netherlands and Turkey were to have judges sitting ten 
years; Argentina, Belgium, Brazil, Chile, China, Den- 
mark, Greece, Mexico, Norway, Portugal, Rumania, 
Sweden and Switzerland were to have judges four years; 
Bulgaria, Persia, Servia and Siam were to have judges 
two years; and Bolivia, Colombia, Costa Rica,* Cuba, 
Dominican Republic, Ecuador, Guatemala, Haiti, Hon- 
duras, Luxembiug, Montenegro, Panama, Paraguay, 
Peru, Salvador, Uruguay and Venezuela were to have 

^ Costa Rka and Handuxaa did not actually attend the Conference. 
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judges one year. Eight powers would always be rep- 
resented without necessity for substitutes; three for 
ten years, with substitutes eligible for ten years; thirteen 
for four years with substitutes eligible for foxir years; 
four for two years with substitutes eligible for two more 
years; and eighteen for one year with substitutes eligible 
for one more year. 

At the next session, on August 17, China through Lu 
Tseng-tsiang proposed that representation in the court 
should be on the basis of the expense quotas in the bureau 
of the existing court, a proposition which would have 
sent the whole scheme into the ethereal regions of the 
highest mathematics, might have involved fractional 
judges and would have made representation dependent 
upon a state's willingness to contribute what in any case 
would be a negligible sum even to the poorest budget. 

In the same session Dr. Scott discussed the scheme for 
composition in the following language: "If each coun- 
try were to appoint a judge and if these judges so ap- 
pointed were to be entitled to sit at one and the same time, 
the problem would be simple. But 46 judges form a judi- 
cial assembly, not a court. It is, however, a court that 
we want, not a judicial assembly It is evi- 
dent that no plan can be satisfactory which denies to 
every state the right to representation, for in international 
law the equality of right is axiomatic. .... The 
plan is based, in general, upon the principle of population, 
for we believe it self-evident that great aggregations of 
people have large interests, and that there is, in general, 
a relation between population on the one hand and in- 
dustry and commerce on the other. We believe also that 
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industry and commerce give rise to conjSicts, and that it 
may well be that a nation with a very numerous popu- 
lation and with important commerical and industrial in- 
terests feels it necessary to have a constant representation 
in a court, in order that its interests may be protected and 

safeguarded by a judge of its own choice If 

we have adopted population in general as a satisfactory 
principle, we have at the same time taken accoimt of the 
interests of industry and commerce, and we have consci- 
ously departed from the principle in order to do justice to 
various other material interests. We have also believed 
that the different systems of law now existing in the civi- 
lized world must be taken into consideration, and we have 
not hesitated to depart either from the principle of popu- 
lation or to give less attention to industry and commerce 
when it was necessary to give recognition to different sys- 
tems of jurisprudence. Nor have we been immindf ul of 
the past, and we confess that in apportioning representa- 
tion in the court we have not overlooked the fact that 

great traditions have a pressing claim upon us 

Questions of political geography have also influenced us, 
and we have taken into consideration the geographical 
situation as affecting the liability to international con- 
flict A careful analysis of the table 

shows that in each year the various languages, the various 
systems of law will be represented, and that the Spanish- 
American law will be represented always by two or more 
judges out of seventeen." 

On suggestion of Ruy Barbosa of Brazil the discus- 
sion was postponed and at the next meeting on August 
20 he submitted bases for a new scheme of representation 
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by instructions from his government. Brazil, which 
in the Gennan-American-British scheme was assigned 
representation for four years, fell back on the strict 
interpretation of sovereignty as meaning one state one 
judge. M. Barbosa's project provided for nothing more 
nor less than a judicial assembly, which he trusted would 
be reduced to a workable court on account of the lazi- 
ness or indifference of the members and the wiUingness 
of states to forego a sovereign privilege by joint appoint- 
ments of the same persons in some cases. On August 
24 Persia registered her protest against being in the fourth 
rank in the proposed assignment of judges and on August 
27 Argentina and Mexico recorded their opposition. 
On the same day the first reading of the whole project, 
barring the scheme of composition, was completed. As 
the second reading b^gan on September 2, Rumania, Bel- 
giimi and Greece aimounced their intention to abstain 
on accoimt of the scheme of composition. The second 
reading was completed at the next session, with the ex- 
ception of Articles 6, 7 and 8 relating to the composition 

of the court. 

The committee did not meet again for two weeks, on 

September 18, the interval being taken up with attempts 

to find a satisfactory basis for composing the court. Let 

us follow the project as a whole through before taking up 

the various suggestions made on composition of the 

court. The project, except articles 6, 7 and 8, was voted 

8 to 5 with 2 abstentions: For, Netherlands, Germany, 

Great Britain, United States, Italy, Portugal, Russia, 

and France; against, Greece, Peru, Brazil, Rumania, 

and Belgiiun; abstained, Austria-Himgaiy and Ltixem- 
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buig. Sir Edward Fry introduced his resolution pro- 
viding for the recommendation by the Conference of the 
adoption of the project, which you will recall is a part of 
the final act of the Conference, of which the revised pro- 
ject of the convention is an annex. The resolution was 
carried in two votes by the same majority. 

In the eighth session of the first commission, on October 
9, the project came up for third reading. Mexico, Switzer- 
land, Dominican Republic, Denmark, Brazil, Guatemala^ 
Norway, Belgiiun, Rumania and Persia registered ob- 
jections to the scheme of composition and the next day 
Venezuela did likewise. The vote on the third reading 
that same day, which did not take account of the reser- 
vations noted, was 37 to 3, with 4 absentions. In detail: 
For, Germany, United States, Argentine Republic, Aus- 
tria-Himgary, Bolivia, Brazil, Bulgaria, Chile, China, 
Colombia, Cuba, Dominican Republic, Ecuador, Spain, 
France, Great Britain, Guatemala, Haiti, Italy, Japan, 
Luxemburg, Mexico, Montenegro, Nicaragua, Norway, 
Panama, Paraguay, Netherlands, Peru, Persia, Portugal, 
Russia, Salvador, Servia, Siam, Sweden and Turkey; 
against, Belgium, Riunania and Switzerland; abstained, 
Denmark, Greece, Uruguay and Venezuela. This was the 
project with all reference to the method of composing the 
coxirt omitted, the form in which it is ordinarily printed. 

The voeu favoring the establishment of the court was 
voted in the plenary session of October 16, 38 with 6 
abstentions, Belgimn, Denmark, Greece, Rumania, Switzer- 
land and Uruguay. Besides the abstentions, Mexico, 
Brazil, Colombia, Salvador, Persia, Guatemala, Haiti, 
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Venezuela, Dominican Republic, Panama, Ecuador, China, 
Bolivia and Nicaragua made reserves on the composition 
in favor of equality. 

The states to whom the rotative system of composing 
the court was in some degree imacceptable numbered 20 
and, including the great area and population of Qiina, 
represented about a third of the world's people and 22 
per cent of its area, while their world position shown 
statistically from other points of view would be on a lesser 
ratio.' Their commerce represents only a seventh of the 
world's trade. Of the 20, 11 were assigned judges for 
one year in the scheme; 8 for four years and i for two 
years. By the scheme of rotation they would have had 
representatives for forty-five years out of a possible 
two himdred and four years of representation in a court 
of 17 for a twelve-year cycle; that is to say, 22 per cent 
of the representation. Yet we see that this quarter of 
the world by the principle of sovereignty actually had 
some 45 per cent of the voice of the Conference. But 
that is indifferent, for the rule of imanimity in plenary 
sessions of a diplomatic conference woidd have accom- 
plished the same result with a single adverse vote, ab- 
stentions, of course, being disregardable. 

I have analysed the German-American-British scheme 
of rotation with some care because, while it failed, it 
was the only scheme for composition of the court which 
stood any apparent chance of success and it is veiy 
significant that it disregarded strict equality. Even 
though the other proposals that were made had the ad- 

* See table, p. 163. 
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vantage of using it as a basis, they did not make any 
serious headway. We must, however, set them down. 
Most of them are not reported and for the major part 
record of them is taken from an address by Mr. Choate 
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in committee of examination B on September 5, 1907, 
in which he said: 

^'As was expected, a very interesting counterscheme 
was proposed, based upon the allied equality, not only in 
sovereignty but in all other respects, of all the states. It 
proposed to abolish the existing court, and for a new court 
to be constituted, consisting of 45 judges, one to be ap- 
pointed by each state, and these to be divided into groups 
in alphabetical order, of 15 each, which were to sit for 
alternate periods of three years. This scheme was offered 
as an illustration of what was possible, based upon a 
recognition of the absolute equality of all states. Two 
objections to it were suggested: first, that an allotment 
of periods by alphabetical order was really the creation 
of a court by chance; and second, that it deprived each 
nation of any hand or voice in the court for six years out 
of the nine for which it proposed to establish it; whereas 
the first scheme had given every nation a seat in the court 
by a permanent judge for a fixed period, besides the right 
to have a judge of its own appointment upon the court 
whenever it had a case before it for ded^on. 

'^ Another proposal has been that 17 nations, including 
the eight first mentioned and nine others which together 
should rq>resent all parts of the world, all languages, 
systems of law, races and human interests, should be 
selected by the conference, with a power to each to appoint 
a judge for the whole term of the court, thus recognizing 
the principle of equality of sovereignty to be exercised 
in the power of creating the court and selecting the judges. 

'^Another proposal has been that four judges should 
be assigned to America, as a unit, trusting to that cordial 



MYERS 165 

and friendly rdation which exists at the present time, 
and it is hoped will always exist, between the United 
States and all other nations of Central and South Amer- 
ica, and which has been successfully fostered and main- 
tained by several Pan-American conferences, to enable 
them to make a distribution among themselves of the 
four judges so assigned, in a manner that should be satis- 
factory to all. This plan would have .... left it 
for other nations to make a similar distribution of the 13 
judges among themselves, which it was hoped might be 
done by means of the peaceful and friendly relations now 
existing between all nations of both continents 

''The suggestion has also been made that for the pur- 
pose of the partition of the judges of the court the nations 
should be classified upon the sole element of comparative 
pq>uIation; but it has been foimd, upon examination, that 
there were so many other essential factors that ought, 
upon every principle of justice and common sense, to 
enter into the distribution of judges that no definite pro- 
ject for such a distribution has been proposed. 

". . . . We therefore have to consider a wholly 
different method from any of those heretofore suggested, 
namely, a free election by the whole conference, voting by 
states, each exercising sovereign power on an absolute 
equality, and accepting the result of such an election, as 
electors or elected, as such an exercise of the elective 
power might produce. There is nothing to prevent the 
conference voting freely and without any restraints what- 
ever for a d^nite niunber of nations — seven or nine 
or eleven, thirteen or seventeen — who should each be 
authorized to s^point a judge for the full term of the 
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court. This woiild concede all that is claimed in the 
way not only of equal sovereignty but of equality in all 
other respects, and each nation would take its chance of a 
successful canvass 

^'Another plan worthy of consideration, and which, 
I think, might successfully solve the problem, is to resort 
to an election— jn which all the states should have an 
equal voice — of individuals, jxuists or statesmen of dis- 
tinction, to constitute the coxirt. If this method is re- 
sorted to, it might be in connection with the plan for 
establishing the court and its constitution, and leaving 
the method of final and permanent selection of judges 

to the nations or to the next conference The 

plan would be for an election, each state casting one vote, 
of a prescribed mmiber of judges, which should be deemed 
suitable for the temporary and provisional organization 
of the court. . . . 

"A further method of election, imder further limi- 
tations, is that the nations should nominate each a num- 
ber of judges jxuists, selected from the old coxirt or at 
large, to constitute the new court, whether provisionally 
or temporarily; that these nominations should be received 
by an executive committee of three, to be appointed by 
the executive committee of the conference; and that the 
names of all candidates nominated by five or more powers 
should be placed upon a ballot and offered for the final 
choice of the conference, voting by states; and that those 
receiving the largest number of votes on such final ballot, 
to the reqxiisite number prescribed for the court, should 
be declared the elected judges." 
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In the committee session of September 18 M. Nelidov 
mentioned another variant: ''The subcommittee has 
attempted to combine the two principles of nomination 
and election. Each government would name four candi- 
dates; the list thus formed would be presented to the 
members of the present cauit who would make their 
choice. This combination has been defeated." Mr. 
Choate on the same day mentioned some other plans: 

''The planofM.de Martens .... proposes that 
each country designate an elector, taken from the list 
of the members of the permanent coiut, and that these 
forty-five electors should, in their turn, choose fifteen 
judges who should form the court. Nevertheless, in this 
plan a certain number of judges is ascribed to Europe, to 
America and to Asia, and that is its vulnerable point, 
for that recalls to mind the old plan of rotation. One 
could have .... the electors vote through the 
medium of the bureau. 

"I take the liberty in this dass of ideas to make a 
proposition to the committee which seems to me to ans- 
wer all of the objections: 

"Article i. Every signatory power shall have the 
privilege of appointing a judge and an assistant qualified 
for and disposed to accept such positions and to transmit 
the names to the international bureau. 

"Article 2. The bureau, that being the case, shall 
make a list of all the proposed judges and assistants, with 
indication of the nations proposing them, and shall trans- 
mit it to aU the signatory powers. 

"Article 3. Each signatory power shall signify to 
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the bureau which one of the judges and assistants thus 
named it chooses, each nation voting for fifteen judges 
and fifteen assistants at the same time. 

"Article 4. The bureau, on receiving the list thus 
voted for, shall make out a list of the names of the fifteen 
judges and of the fifteen assistants having received the 
greatest nimiber of votes. 

"Article 5. In the case of an equality of votes affecting 
the selection of the fifteen judges and the fifteen assist- 
ants, the choice between them shall be by a drawing by 
lot made by the bureau. 

"Article 6. In case of vacancy arising in a position 
of judge or of assistant, the vacancy shall be filled by the 
nation to which the judge or assistant belonged." 

This last American proposal has very great elements 
of practicality, and it is tmf ortimate that it was not intro- 
duced earlier. If it had been, the court might be in 
operation. 

To these schemes should be added the pxurely fortuitous 
Chinese proposal of August 17 that judges should be 
selected on the basis of state quotas toward the expense 
of the bureau which would be the organ of the court at 
The Hague and which acts in such a capacity for the pres- 
ent court. 

Analyzed, the schemes proposed and rejected for the 
composition of the court of arbitral justice in the second 
Hague Conference were as follows: 

1. Rotation: a, taking account of all conditions 
(German-American-British); ft, on the basis of bureau 
quotas (China) ; c, on basis of population alone. 

2. Direct appointment: a, forty-five judges, one 
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from each state (Brazil); b, forty-five judges, one from 
each state forming panel serving alphabetically by states 
by fifteens (Bulgaiia). 

3. Indirect appointment: a, by seventeen represen- 
tative states selected by the conference; b, by geographical 
divisions (four to America, thirteen to Europe and Asia). 

4. Direct election: a, conference to elect states that 
shall appoint judges; 5, conference to elect judges them- 
selves; Cy single nominations by states, ballot by conference 
by state vote (Haiti) ; d, four nominations by each state, 
members of permanent court to elect judges. 

5. Indirect election: a, each state to designate elec- 
tor from permanent court, these to choose fifteen judges 
for court of arbitral justice (Russia) ; b, each state to ap- 
point a judge and assistant, fifteen judges to be chosen 
therefrom by vote of states (America). 

We have now reached a position from which we can 
approach the present character of the problem. Of 
the thirteen proposals made in 1907 relative to composi- 
tion of the coiut all except three paid strict attention 
to the technical requirements of the sovereignty prin- 
ciple. All of the ten proposals thus characterized were 
rejected in subcommittee or committee. Of the three 
others, two received no serious attention. The remain- 
ing one sought to avoid violation of sovereignty but in- 
sisted that a court should be representative of actual in- 
terests. The fact that twenty-four states voted for that 
plan and that it was the only one which received pro- 
longed attention and survived to become an annex to the 
final act is sufficient answer to the question on the pro- 
gram which has called forth this paper. 
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The fundamental question involved is whether actual 
human interests are to guide progress in this regard or 
whether progress is to be retarded by calling upon an 
extreme theory of sovereignty. No one has seriously 
contended that the rotative scheme failed to do full jus- 
tice to any state's practical interests. To lean on a shib- 
boleth needs no argument, for the burden of proof is 
against your opponent. In so far as sovereign equality 
fails to respond to the need of the world for continuous 
justice on the international plane, so far must sovereignty 
be modified as it has been modified in other respects. 

The remarkable history of the project for the court 
of arbitral justice indicates that the trend is certainly 
and suj-ely toward that result; but the result has not yet 
been reached. And in this connection I wish to make the 
positive suggestion which the preparation of this paper 
has brought to me. A state's system of jiuisprudence 
and its language are permanent things, not themselves 
justiciable. It is from the frictions of population and 
commerce and geo-political situation that justiciable 
questions arise; and these questions fall either into the 
range of public or private international law. Why not, 
then, have two sections of the court; one court, but two 
sections, as is common imder the Roman system? Pri- 
vate international law in this connection would include 
the international law of persons and of commerce; public 
international law the rest, under definitions easily made. 
The usable niunber of judges would be increased, say 
doubled, and the difficulty of the problem of selection 
more than cut in half. Regarding the private section 
the states of the world would readily waive their suscep- 
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tibilities, wMe the very division would to a large ex- 
tent remove the difficulties on the public section. If the 
latter did not succeed at first, as a world coiut, it might be 
organized by the body of acceding powers. The opera- 
tion of the one section, constructed on a basis of language 
and systems of jurisprudence with a jmisdiction over 
private international law cases, (in which shoxild be in- 
cluded contractual relations) would insure prestige for 
the court and for its other section. If the public section, 
constructed on a basis of language and systems of juris- 
prudence but with jurisdiction over state rather than per- 
sonal and commercial questions, were first organized 
with a restricted membership the prestige of the other 
section would help to increase its membership. Suc- 
cess for one section would mean success for the other, 
and the court of arbitral justice as a whole would benefit 
from both, being one body with two members. 

The Presiding Officer: Shortly after the Pious 
Fimd case was decided at the Hague Court, a French 
magazine stated in reviewing it that the large American 
delegation sent to The Hague in connection with the case 
of the United States worked as though they were on a 
steeplechase. One of the steeplechasers is the next 
speaker, Mr. Penfield, who will discuss the jurisdiction 
of the Hague Court. 
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HOW SHOULD THE JURISDICTION OF THE 
PROPOSED COURT BE DEFINED? 

WALTER SCOTT PENHELD 

At the last session of the Hague Conference, held in 
1907, a draft of a convention was submitted relative to 
the institution of a court of arbitral justice. 

The question which Dr. Scott has asked me to 
discuss, is, "How should the jurisdiction of the proposed 
court be defined?" 

Jmisdiction is the authority by which judicial officers 
take cognizance of and decide causes. Jurisdiction is 
granted by the law. Therefore, jurisdiction of a cause is 
the power over the subject matter given by the laws of 
the sovereignty in which the tribimal exists. And so 
jurisdiction by an international court over a cause can 
only arise by reason of the power over the subject matter 
being granted to the couit by the sovereignties which 
are parties to the convention establishing said court. 

If such a court should be created, the jurisdiction which 
should be granted to it would necessarily be eith^ general 
or limited. If it is general, then it would extend to all or 
at least a great variety of questions, and if it is limited, it 
would extend only to certain specified cases. 

We are thus led to the question of defining the exact 
jurisdiction that should be granted. In doing so, we axe 
compelled to consider not only the history of arbitration 
agreements and treaties heretofore entered into, but also 
that which, in the light of present-day development, 
would best accomplish the objects in view in the creation 
of such a tribunal. 



PEN7IELD 173 

Let US examine the Hague Conventions and some of 
the arbitration treaties lately entered into, in order that 
we may learn the nature of the jurisdiction conferred 
upon such tribimals as may be established under said 
treaties. 

Article XVI of the Hague Convention of 1899 for 
the Peaceful Adjustment of International Differences 
provides that in questions of a judicial character, and 
especially in questions regarding the interpretation or 
application of international treaties or conventions, 
arbitration is recognized as the most efficacious and 
equitable method of deciding controversies. 

Article XVII provides that an agreement of arbitration 
may relate to every kind of controversy or solely to con- 
troversies of a particular character. 

Article XIX provides that the powers reserve to them- 
selves the right to conclude new agreements, general or 
special, with a view of extending the obligation to submit 
controversies to arbitration to all cases which they con- 
sider suitable for such submission. 

Article XXI provides that the permanent court shall 
have jurisdiction of all cases of arbitration. 

Article XXXI provides that the powers which resort 
to arbitration shall sign a special act (compromis), in 
which the subject of the difference shall be precisely 
defined, as well as the extent of the powers of the 
arbitrators. 

It can thus be seen that this convention contemplated 
rather the arbitration of questions of a judicial character, 
and questions r^ardiog the interpretation or application 
of international treaties or conventions. It also had in 
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view new general or special agreements between the parties 
for the purpose of arbitrating all cases which they might 
consider suitable for such submission, as is shown by Arti- 
cle XXI, which gives the court jurisdiction of all cases of 
arbitration. 

It also provided, according to Article XXXI, that 
those coimtries which resorted to arbitration shoidd sign 
a special compromis in which the subject of the difference 
shall be defined, as well as the extent of the powers of 
the arbitrators. This article woiild permit the parties, in 
a special case, to enlarge or narrow the jurisdiction of the 
arbitrators, as they saw fit. 

Article 38 of the Hague Convention of 1907 for the 
Pacific Settlement of International Disputes provides 
that in questions of a legal nature, and especially in the 
interpretation or application of international conven- 
tions, arbitration is recognized by the contracting powers 
as the most effective and more eqiiitable means of settling 
disputes. 

Article 39 provides that the arbitration convention 
may embrace any dispute or only disputes of a certain 
category. 

Article 40 provides that the powers reserve to them- 
selves the right of concluding new agreements, general or 
private, with a view to extending obligatory arbitration 

to all cases which they may consider it possible to submit 
to it. 

Article 52 provides that the powers which have recourse 
to arbitration sign a "compromis," in which the subject 
of the dispute is clearly defined, and which likewise de- 
fines, if there is occasion, any special powers which may 
eventually belong to the tribimal. 
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It can thus be seen that the Convention of 1907 con- 
tains provisions similar to that of 1899. 

Acting imder the authority contained in the Hague 
Convention of 1899, niany of the nations of the world have 
entered into arbitration conventions granting jurisdiction 
to the permanent court for the arbitration of certain 
questions, and expressly reserving from its jurisdiction 
certain other matters. 

In February, 1908, the United States and France signed 
a convention "providing for the submission to arbitration 
of all questions of a legal nature or relating to the in- 
terpretation of treaties." Article i reads: "Differences 
which may arise of a legal nature, or relating to the in- 
terpretation of treaties existing between the two con- 
tracting parties, and which it may not have been possible 
to settle by diplomacy, shall be referred to the permanent 
court of arbitration established at The Hague by the 
Convention of the 29th of Jiily, 1899, provided, neverthe- 
less, that they do not affect the vital interests, the inde- 
pendence, or the honor of the two contracting states, and 
do not concern the interests of third parties." It also 
provided that in each individual case the high contracting 
parties shall conclude a special agreement defining clearly 
the scope of the powers of the arbitrators. 

Similar treaties have been entered into by the United 
States with over twenty foreign coimtries. It can thus 
be seen that these treaties expressly reserve from the 
jurisdiction of the court differences affecting vital inter- 
ests, independence, honor and third parties and expressly 
limit the jurisdiction to questions of a legal nature or 
relating to the interpretation of treaties. They also con-- 
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template the entering into of a special agreement defining 
the scope of the powers of arbitrators in each particular 
case submitted, and thereby the parties are enabled to 
enlarge or to limit the jurisdiction of the court in each 
matter presented, according as they see fit so to do. 

In the treaty entered into between Spain and Guate- 
mala in February, 1902, Article i provides that "the 
high contracting parties agree to submit to arbitration all 
controversies which may arise between them during the 
existence of the present treaty, and for which they may not 
have been able to obtain a friendly settlement by direct 
negotiations, provided that, in the judgment of both 
nations, said controversies do not affect the national 
independence or honor." 

Article 2 provides that neither the national indq>en- 
dence nor honor will be considered as compromised in the 
following cases: 

a. When it may treat of pecuniary damages and losses 
suffered by one of the contracting states or by its nationals, 
by reason of illegal acts or omissions of the other con- 
tracting state or of its nationals. 

b. When it may treat of the determination and appli- 
cation of treaties, agreements and conventions in regard 
to the protectioix of artistic, literary and industrial prop- 
erty, as well as in regard to inventions, trademarks, 
weights and measures, etc. 

€. When it may treat of the interpretation and appli- 
cation of treaties, agreements and conventions in regard to 
successions, and judicial aid, etc. 

d. When it may treat of treaties, agreements and con- 
ventions in force or which may be celebrated in the future 
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in order to put in practice the principles of public or private 
international law, whether of the dvil or of the penal 
order. 

e. When it may treat of questions which may refer 
to the interpretation or execution of treaties, agreements 
and conventions of friendship, commerce and navigation. 

It can thus be seen that this treaty, while expressly 
conferring jurisdiction over all controversies except those 
affecting independence and honor, goes further than the 
treaties of the United States in that it expressly states 
what cannot be considered as questions of national inde- 
pendence and honor, and thus expressly confers jurisdic- 
tion in a class of cases which are expressly excepted from 
those which might be claimed to affect the national inde- 
pendence and honor. 

The treaty signed between Spain and Colombia in 
February, 1902, provided for submitting to arbitration all 
questions of whatever nature that nught arise between 
them so long as they do not affect the precepts of the con- 
stitution of either place. Article 2 provides that questions 
which have been settled cannot be reopened, but, in case 
that they are, the arbitration will be limited exclusively 
to questions which may arise over the validity, interpre- 
tation and fulfillment of said settlements. Thus this 
treaty in one line expressly grants jurisdiction for all 
questions of whatever nature and in the other expressly 
reserves questions affecting the precepts of the consti- 
tuticm of either place and those matters already settled. 

The treaty between France and Great Britain, signed 
in October, 1903, is practically the same as those signed 
by the United States with other powers. The same is true 
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of the treaty signed in December, 1905, between France 
and Italy. 

The treaty signed between Denmark and The Nether- 
lands in February, 1904, provides for submitting to the 
permanent court all differences and all litigation between 
them, which they will not be able to settle by diplo- 
matic means. Article 2 provides for a special compromis 
which will define the powers of the arbitrators. Article 
3 states that it is understood that Article i is not appli- 
cable to differences between those persons who are under 
the jurisdiction of one of the contracting states and the 
other contracting state, if the courts of the latter state 
would be, according to the legislation of that state, 
competent to judge. 

The treaty between France and Sweden and Norway 
of Jiily, 1904, follows the form of the arbitration treaties 
entered into by the United States. The same is true in 
regard to the treaty entered into November, 1904, be- 
tween Italy and Switzerland. 

The treaty between Denmark and Russia of 1905 
follows that of the United States, but adds that each 
party shall be the judge as to whether the difference shall 
affect its vital condition and independence or the exercise 
of its sovereignty. They expressly agree that the fol- 
lowing do not affect their independence or sovereignty : 

I. In the case of disputes when there is raised the 
interpretation or the application of any convention con- 
cluded or about to be concluded between the parties: 

a. In regard to matters of private international law. 

b. In regard to conmierdal and industrial societies 
legally constituted in one of the countries. 
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c. In regard to matters of procedure, whether dvil 
or penal, and of extradition. 

2. In the case of controversies concerning pectmiary 
claims, when the obligation of paying an indemnity or 
another payment is recognized in principle by the parties. 

The treaty between Belgixmi and Roumania, signed 
in May, 1905, as well as that between Spain and Den- 
mark,is similar to the one between Denmark and Russia. 

The treaty between Austria-Hungary and Portugal 
follows that of the United States with other powers. 

It can thus be seen that practically all of these arbi- 
tration treaties limit the jiuisdiction of the court to 
differences of a legal nature or relating to the interpreta- 
tion of treaties. Few of them give any additional 
jurisdiction. Some of them attempt to specify what 
may not be considered as questions affecting the national 
honor and independence, but in doing so they either 
expressly admit that the questions are legal or else that 
they are not considered to be sufl&ciently related to the 
independence and honor of the country as to preclude 
thear being subjected to the jurisdiction of the tribunal. 

In December, 1907, the countries of central America 
signed a convention in the city of Washington providing 
for the establishment of a Central American court of 
justice. 

Article i bound them "to submit all controversies or 
questions which may arise among them, of whatsoever 
nature and no matter what their origin may be. . . . 

Additional jiuisdiction was, also, granted in the fol- 
lowing cases: 

a. "In questions which individuals of one Central 
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American country may raise against any of the other 
contracting governments, because of the violation of 
treaties or conventions, and other cases of an interna- 
tional character; no matter whether their own govern- 
ment supports said claim or not; and provided that the 
remedies which the laws of the respective country pro- 
vide against such violation shall have been exhausted or 
that denial of justice shall have been shown." 

b. ^^ In cases which by common accord the contracting 
governments may submit to it, no matter whether they 
arise between two or more of them or between one of said 
governments and individuals." 

c. '^ In international questions which by special agree- 
ment any one of the Central American governments and 
a foreign government may have determined to submit to 
it." 

This convention is probably one of the broadest and 
most liberal that has yet been entered into between a 
niunber of countries. It grants jurisdiction to the court 
over all controversies of whatsoever nature, and it does 
not except matters affecting the national independence 
or honor. It grants additional jurisdiction over certain 
matters and persons, but in so doing undoubtedly goes 
too far when it confers jurisdiction to settle controversies 
between the individuals of one state and one of the par- 
ties to the convention, especially when that individual 
may not have the support of his government. But in 
doing so they evidently had in mind the early formation 
of a Central American Union. 

We can thus see that recent arbitration treaties do 
not, as a rule, extend general jurisdiction over all con- 
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troversies, and that the same are limited to a certain 
category of questions that may arise. 

At the present stage of international development it 
is not desirable to extend general jurisdiction to a court, 
granting it power to decide all questions of whatsoever 
nature that may arise between parties, for by so doing, 
the very object of the creation of such a court may be 
defeated, since most coimtries would be unwilling to bind 
themselves at this time to such an obligation. Nor is 
it wise to limit the jurisdiction of such a court, for such an 
act would thereby deprive the court of the very object 
of its creation, as parties would thereby be prevented 
from submitting to the court controversies which may 
arise between them and which may not fall within the 
category of questions over which the court would have 
jurisdiction. 

It would seem that the jurisdiction should be broad 
enough to include all cases involving questions of an in- 
ternational nature arising between the parties, in which 
they have not been able to negotiate a diplomatic settle- 
ment and which should be submitted to the court as a 
result of an agreement between them. 

The recent arbitration treaties show that parties are 
willing to submit questions of a legal nature. They also 
show that they are willing to submit questions relating 
to the interpretations of treaties. It is quite evident 
that their willingness to submit questions of interpreta- 
tion of treaties is due to the fact that differences that 
may arise in that respect are of a legal nature. 

The difficulty is in securing the consent of countries 
to confer jurisdiction for all controversies, because all 



l82 JUDICIAL SETTLEMENT 

controversies would include both legal and political 
questions. And it is because of the imwillingness of 
nations, at the present time, to bind themselves to arbi- 
trate political questions that I reach the conclusion that 
it is better to have a court established which shall have 
jurisdiction over all controversies which the parties by 
general or special agreement may care to submit to it. 
A court so established woiild have jurisdiction of both 
legal and political questions, provided the parties were 
willing to submit the same to it. 

After the establishment of the court, countries could 
enter into arbitration treaties binding themselves to 
submit to it all questions of a legal nature. These 
treaties would make it obligatory on the cotmtries to 
submit to the court such disputes as would fall within this 
category. From time to time additional treaties could 
be entered into providing for other categories. 

It will be readily concede<yi^at there are political 
questions affecting naticmad^onor, independence, or 
policy which many nat^s would not now consent to 
bind themselves to arbitrate, notwithstanding it is 
possible and quite conceivable that a political difference 
may arise which the parties would desire to submit under 
special agreement to the court. 

For such questions as are political or as fall with- 
out the category of legal questions, or which might af- 
fect the national independence and honor, I believe that 
the best results can be accomplished by leaving it to 
the parties between whom a difference may arise, to enter 
into a special agreement to submit the special political 
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question or question which falls without the category of 
legal questions to the court in each particular case as it 
arises, provided the parties are willing to do so. 

It can thus be seen that such jiuisdiction shoiild be 
granted to the court as woiild make it possible for it to 
consider all controveirsies that may arise between nations 
and which may be capable of settlement by judicial 
methods. This jurisdiction should be granted as a 
result of general agreements to arbitrate questions of a 
certain class at all times, and there should be reserved 
the right to the parties by special agreement to confer 
jurisdiction upon the court in any single controversy 
that may arise and over which the court would not have 
jurisdiction, by reason of the general arbitration treaty 
that had been entered into. 

I therefore conclude that Article 17 of the draft of 
the Hague convention of 1907 relative to the institution 
of the court, reading: "The court of arbitral justice has 
jurisdiction in all cases brought before it by virtue of a 
general or special arbitration agreement," cannot well be 
improved upon, for the reason that it is so worded as to 
empower the court with such jurisdiction as may be 
granted to it either under general arbitration agreements 
or special agreements. Thus empowered, the court will 
be capable of boundless possibilities . Its jurisdiction will 
not be limited to any single category of questions, but 
it will be capable of entertaining all possible controversies 
that may arise, and thus assist in bringing about the 
very object that the delegates had in view when they 
submitted the draft for the creation of the court — ^namely 
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the possible solution of all controversies by judicial 
methods and the doing away of the settlement of the 
same by warlike measures 

The Presiding Officer: I cannot help but think 
that in fairness to yourselves you have been given as 
much as you ought reasonably to be asked to digest 
mentally before lunch. Therefore, by virtue of the des- 
potic power that is for the time being vested in me, I am 
going to exclude the last speaker from the list of those 
who were to address you, and declare this meeting ad- 
journed imtil eight o'clock this evening. I trust that you 
will all be able to be present at that time. 

(Whereupon, at 12.40 o'clock, p.m., the meeting was 
adjourned until 8.00 o'clock of the same day, Friday, 
December 5, 1913.) 



THIRD SESSION 
Friday, December s, 1913, 8 o'clock, p.m. 

The Conference was called to order by the Presiding 
Ofl&cer, Hon. Simeon E. Baldwin. 

The Presiding Officer: I will call the meeting to 
order. 

The subject of our discussion this morning, as you 
recollect, was the general constitution and character of 
the proposed court of arbitral jurisprudence, and as what 
I have to say is on that same subject, I shall, at the re- 
quest of the committee on arrangements, make that the 
theme of my address as the presiding ofl&cer of the eve- 
ning, and after my address, we shall have the pleasure of 
hearing the final paper on the subject from Mr. Ralston, 
who would have read it this morning had there been time. 

THE FOUNDATIONS OF THE INTERNATIONAL 
COURT OF ARBITRAL JUSTICE 

SIMEON £. BALDWIN 

The delays in establishing the tribunal of this char- 
acter, for which plans were laid at the Hague Conference 
of 1907, are, no doubt, largely attributable to two causes. 

There are obvious difl&culties in coming to any general 
agreement as to the composition of the court, and the 
choice of its members; and hardly less in determining how 
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far it would be best to go in defining the rules of right 
which axe to be applied in the decision of causes. 

The framing of rules of procedure I believe may 
safely be left, where the vote of the Hague Congress pro- 
poses to leave them, to the court itself. 

The failure to secure an act of Parliament assenting 
to the declaration of London showed how far, even in a 
branch of law so ancient and as universal in character as 
that'of admiralty, commercial interests might pull nations 
apart. But while desirable, it cannot fairly be claimed 
by Englishmen or Americans as necessary, to establish 
in advance, even in part, the views of legal questions 
which the court may take. We in this coimtry are accus- 
tomed, like England, to administer a common law which 
is mainly unwritten, as that phrase is used in the terms of 
jurisprudence. Our courts find it suflSciently intelligible 
and su£5ciently certain to govern them in passing upon the 
relations of man and man. If it lacks the precision of a 
code, it has, on the other hand, far more possibilities 
of adaptation to the changing conditions that mark the 
course of all life, whether it be advancing or receding in 
amplitude or vigor. What is thus true of human life 
seems equally applicable to that of nations. Indeed, 
it is by processes similar to those which have created the 
common law, that international law, so far as it now 
extends, has also been developed. The common conduct 
of nations in relation to each other is the best evidence 
of what, in their existing stage of civilization, that con- 
duct ought to be. 

As jurists are divided between two main schools, the 
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Anglo-American, and that of the rest of the world, and as 
the Anglo-American school is again divided into that 
part which prefers the rule of a conmion, imwritten law, 
recognized and enforced by courts, and that part which 
prefers codification, so far as may be possible, it is evident 
that something in the nature of a compromise must be 
arranged before the new court of arbitral justice can at- 
tain complete development. It woiild seem feasible to 
agree in general terms on a few of the rules of right. The 
advocates of the common law could hardly take excep- 
tion, for instance, to the adoption, for this purpose, of 
the famous definition in the Institutes of Justinian: 
''Juris praecepta sunt haec: honeste vivere; alterum non 
laedere; suimi cuique tribuere.'^ 

A nation, not less than an individual, should live 
honorably; (honorably as well as honestly, for we must 
take honeste in its broad Roman sense). 

It should do no wrongfid injury to any other nation, 
or to a citizen of any other nation. It should give to 
every other nation its due, and in dealing with the 
citizens of every other nation, give to each of them 
his due. 

These three things every nation should do; and it is a 
short step, under the conditions of modem world-politics, 
to the position that these three things it must do. 

But the serious difficulty in organizing the proposed 
court of arbitral justice is the practical one of selecting 
the judges. 

Shall each power choose a Judge, or shall all join in 
selecting a lesser number? 
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This question, it seems to me, admits of but one 
answer. The court would be too unwieldy, were its 
judges to be as niunerous as all the various powers. A 
tribunal consisting of forty-five or fifty judges might be 
called a court, but it could not really fulfil that office. 
It would be a congress of nations. It would be or come 
to be such an assembly as Cruc£, in the beginning of the 
seventeenth century, in 1623, proposed in his New Cyneas, 
recently reproduced in attractive form by our associate, 
Mr. Balch, of Philadelphia. Such an organization, by 
whatever name it might be called, was felt by the seven- 
teenth century to be inappropriate to the office which 
Cruc6 suggested for it, and would be doubly so in the 
twentieth. 

It would be possible, as was suggested this morning, 
to have a large number of judges, but to provide for their 
sitting in sections, each section to have jurisdiction over 
certain kinds of controversies. The German Empire 
pursues this course for its supreme court the Reichs- 
gerichtf but it is a plan ill-adapted to an international 
tribunal of a strictly judicial character, before which any 
of the nations uniting in its creation can thereafter be 
forced to submit the determination of its rights in matters 
of grave importance. Too much would be at stake. 
Each power woiild wish the participation of the entire 
court. 

The number of judges, in order to commend the court 
to public confidence, coiild not well exceed fifteen. To 
increase it beyond that limit would necessarily both 
weaken the sense of responsibility of each of the members, 
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and impair the value of the private consultations leading 
to the ultimate decision of a cause submitted. 

It is therefore inadmissible to permit each world power 
to choose a judge. Were it allowed, no doubt some 
powers would generally be found uniting in the same 
choice; but such agreements would be exceptional. 

The only alternative is to fix a definite number for the 
judges, and devise some equitable scheme for their elec- 
tion, which will result in securing good men, with- 
out woimding the pride and national feeling of any 
power. 

One plan, and the simplest, would be to allow all the 
participating nations to vote, directly or indirectly, for 
all of them. Another would be, and to this I would call 
your special attention, to classify the different nations in 
different groups, and then give one vote for all the judges 
to each group, or else let each group cimiulate (so to 
speak) its votes, with the prospect of electing a judge of 
its own particular choice. 

Should the first plan be adopted, and should all civil- 
ized Powers participate in the organization of the court, 
it would be more than doubtful if a good result would be 
obtained. Forty-five or fifty electors, acting in the 
quality of national representatives, if each were given an 
equal vote with every other, would find it hard to come 
to any general consensus of opinion, unless after long 
delays and serious bickerings. The temptation to 
secret bargains and coalitions would also be a danger- 
ous one. 

The group system seems to me of greater promise. 
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It has received a certain measure of recognition for 
many years in commercial conventions of a world-\¥ide 
character. 

In the International Union for the Publication of 
Customs Tariffs, formed in 1890, at Brussels, were in- 
cluded, besides Great Britain, nine British colonies; and 
for the support of the International Bureau all the sig-- 
natories were to contribute by classes proportioned to 
the volimie of their foreign trade. Great Britain and 
certain of her colonies, for instance, were in the first 
class, contributing altogether 55/100 of the total ex- 
pense; the other members being Belgium, the United 
States, France and her colonies, Holland and her colonies, 
and Russia. British India was in the second class as a 
separate political entity; Canada, New South Wales and 
Victoria each in the third; the Cape Colony, Egypt, 
New Zealand and Queensland in the fourth; and West 
Australia and Newfoundland in the sixth. ^ 

In framing the Convention of Vienna, in 1891, es- 
tablishing the Universal Postal Union, not only did 
several of the British colonies take part as separate enti- 
ties, but so did the Dutch colonies, and the signatories 
were classified, for the purpose of fixing the contributions 
of each to the expenses of the permanent bureau at 
Berne, with respect to their general importance and postal 
activities. This brought into the first class, Germany, 
Austro-Himgary, the United States, France, Great Brit- 
ain, British India, Australasia, and all her other colonies 
except Canada; Italy; Russia; and Turkey. A quin- 
quennial congress was also provided for, in which each 

^ U.S.Stat, XXVI, X529. 
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country (pays) was to have one vote; but it was specif- 
ically provided that one vote should thus belong to each 
of the following entities: British India, Canada, and 
Australasia; and one to the colonies, taken together, of 
each of these powers : Denmark, Spain, France, Holland, 
and Portugal.* 

At the Berne congress as to wireless telegraphy, in 
November, 1906, in which twenty-seven powers were 
represented, it was contended that, in any recognition 
of colonies or dependencies as parties to an international 
union, or as calling for additional voting power in favor 
of the parent state, regard should be had not only to 
their separate existence or scheme of self government, 
but to the size and extent of coast line of the power to 
which they might belong. The result was to accept, as 
admissible, the principle of such a concession of voting 
power, and to provide that, while at the next Confer- 
ence each country should have one vote only, opportunity 
should be given for an application, to be filed with the 
International Bureau, by any Power, for additional 
votes, not in excess of five, by reason of its colonial pos- 
sessions. This congress was held at London in June, 
1 9 1 2 , and several such applications, having been seasonably 
filed, were granted; with the result that additional votes 
were awarded to six Powers, ranging from one to Belgium 
to five each for France and Great Britain. Russia, the 
United States, Italy, and Turkey, assented to this, with 
the proviso that they should have similar recognition 
in proportion to their general importance, as members of 
the political society of the world. The result was to 

s u.s.stat., xxvm, 26. 
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give Russia, Germany, and the United States, each, six 
votes in all; thus putting the five great powers in a class 
by themselves. It was then unanimously made (Art. 
XII) the rule, until otherwise ordered, for all future 
radio-telegraphic conferences that, while each country 
represented should have but one vote, a colony, posses- 
sion, or protectorate, of any of the parties might be con- 
sidered as such a country, but not so as to give the parent 
State more than six votes; that is the parent state voted 
by reason of its possessions. Germany, the United 
States, France, Great Britain, and Russia were each then 
recognized as having five such dependencies; Belgium as 
having one, Spain one, Italy two, Japan one, Holland 
three, and Portugal two. 

No one can examine the list of the possessions thus 
dignified as separate countries without concluding that it 
simply constitutes a convenient method of establishing 
the relative weight which justly ought to be accorded to 
each of the Powers in question. 

Here was a great step forward in the direction of a 
practical reconciliation in world assemblies of the claims 
of sovereignty with those of material power. 

Paul Rohrbach, in his recent book on what he names 
Der Deutsche GedankCj has said that, for the future, noth- 
ing is left for the small powers but good naturedly to line 
up with those leading powers to which they may fed 
themselves most strongly drawn, or to which they are 
assigned by their geographical position. No doubt this 
way of looking at things had something to do with the 
unanimity with which the conference of London acted in 
this regard. 
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Here, then, are two principles which have come to 
recognition for international conferences: votes to each 
country according to its international importance; and 
contributions to the expenses of each international 
bureau, which such a conference may set up, in propor- 
tion to the means of each contributing power or to its use 
of the agency thus created. 

Why are the same or analogous principles not fairly 
applicable to an international court? And if the lesser 
powers have consented freely to their application to the 
one, is it not reasonable to suppose that they will ulti- 
mately consent to their application to the other? 

The expenses of an international court of arbitral 
justice, imlike the ordinary international bureau, would 
be necessarily large. It seems plain that they ought in 
fairness to be shared by the Powers in some proportion 
to their financial means, or to their population, as ap- 
proximately representing their financial means. Here 
would be a concession in favor of the minor Powers which 
in some measure might well reconcile them to a less repre- 
sentation on its bench, than that given to the greater 
powers. Considerations of a like character served to 
secure the adoption of the Constitution of the United 
States, In which representation in the lower house of 
Congress is proportioned to population. ^ 

Thus far we have considered only the case of the es- 
tablishment of a court of arbitral justice by the concur- 
rent action of all the civilized nations. It is, however, 
quite unlikely that such universal concurrence could be 
obtained. The court must be set on foot, if at all, by the 
action of part of the Powers, and maintained by the con- 
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tributions of that part only. Here again one of the fea- 
tures of the Constitution of the United States might 
properly be copied. That instrument, although pur- 
porting to be ordained by the people of all the United 
States, was in fact to become effective if ratified by nine 
States between those nine, and did in fact originally be- 
come operative as to eleven only. 

If the next Hague Conference should set up a court 
of justice for all the powers that were ready to accq>t it, 
it might well be that only a minority of them would ratify 
the proposition, and it might well be also that this would 
be a source of strength to the new formed institution. 
Among the powers most likely to concur in the scheme, 
I should be inclined to name Great Britain, the United 
States, France, Germany, the Netherlands, Belgium, 
Denmark, Sweden, Norway, Switzerland and China. 
If these eleven powers, and no more, became associated 
in the erection of the new international tribunal, it 
would not be impossible to give to each a representative 
upon its bench, but it is probable that the lesser powers 
would frankly recognize the propriety of giving the great 
powers a larger recognition. In one or the other of these 
ways a working scheme could be arranged for the erection 
of a court, either with jurisdiction solely of controversies 
between powers so associating, or with jurisdiction over 
any cause that might be voluntarily brought before it by 
any outside power against a power which, whether in or 
out of the association, might consent to such a sub- 
mission. The complainant in such case, and the de- 
fendant if also an outside power, should, of course, con- 
tribute to the court expenses. 
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A tribunal thus constituted would create its own 
future. If its proceedings proved impartial and its 
judgments sound, it might ultimately embrace all na- 
tions within its power. 

Mr. Samuel T. Dutton: Mr. Chairman, I move 
that a committee on the nomination of officers be ap- 
pointed. 

(The motion was duly seconded and carried.) 

The Presiding Officer: The conmiittee shall be 
appointed. Is there any other motion suggested? If not, 
the Chairman will appoint as a committee Mr. Alpheus 
Snow and Mr. Henry Farquhar. Will those gentlemen 
retire and report on the nominations? 

This morning we were to have heard from our Associ- 
ate, Mr. Ralston, on the character and procedure of the 
international court of arbitral justice, but the reading of 
that paper was put over until a further date. Mr. 
Ralston has kindly consented to address us now, at the 
request of the committee on arrangements. 

PROCEDURE WHEREBY CASES ARE REFERRED 

TO THE HAGUE COURT 

JACKSON H. RALSTON 

What I have to say tonight will, perhaps, be pre- 
sented in a rather desultory way, not having had the 
time necessary to prepare a formal paper. 

The topic allotted to me is the procedure whereby 
cases are referred to the Hague Court and the manner in 
which they are treated by that court. 
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Briefly, we may say that the cases go to the Hague 
Court pursuant to a compromise protocol or treaty or 
whatever the particular name may be for the instrument 
which fixes the terms of reference. 

I should, perhaps, say a word with regard to the 
general composition of the Hague Court, a matter about 
which there is a very great deal of misunderstanding in 
the mind of the public. To the public, there presents 
itself immediately, when you speak of the Hague Court 
the idea of a court to which appeal may be freely made, 
and which is at all times subject to be called in session, in 
apparently a relatively informal way. We have, however, 
to fix in our minds the fact that the Hague Court is 
simply a bank of judges ninety or one hundred in nimiber 
named by the signatory powers to the two Hague Con- 
ference treaties and that any particular case arising is, 
by agreement between the nations, referred tQ a board 
selected from this bank of judges. In default of other 
arrangements, the board consists of five members, and, 
in a nimiber of cases so far referred to The Hague, this 
has been the number named. In other cases, three have 
been chosen. The general method is that the parties in 
interest on either side choose, as the case may be agreed 
upon, one or two judges and these judges, coming to- 
gether, select the odd man who, by the terms of the treaty, 
becomes the president of the court. 

Now, it may not be assumed that the gentlemen who 
are selected by the several nations are chosen in a hap- 
hazard way and I hope I am not betraying any secret of 
state, and I do not think I am, when I say that their 
selection commands the best thought, the most careful 
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work of the state departments or the foreign offices of 
the different countries in interest. The whole board of 
judges, of ninety or one hundred is scanned. It is de- 
termined from that board as to each individual man what 
his probable feelings are towards the nations in contro- 
versy, whether he has expressed himself so far as known 
publicly, at least, upon the question or upon the dass of 
questions likely to go to The Hague. His personal 
idiosyncrades are not forgotten, and I may say that the 
several nations are quite as careful in the sdection of 
their candidates for the Hague Court to pass upon par- 
ticular cases as a lawyer is or ought to be, about the 
selection of a jury to try the most commonplace case. 
There is abundant reason for this caution, there is abun- 
dant justification for the nations seeking to know the 
particular proclivities of the several judges, and I have 
in mind two instances. In the one case, one of the 
nations taking the reference to the Hague Court had 
every reason to believe that a certain judge of that Hague 
Court entertained a political prejudice against the per- 
sons who were really at interest and represented by the 
nation to which I refer. Naturally, that man was not 
selected for a position on the court, but the opposing 
nation, strange to say, selected that very man, evidently 
considering all of the dements which had affected the 
first nation in its refusal to name him. It so happened, 
however, that for some reason — I have now forgotten 
what, a family reason of some sort — that particular man 
was not able to serve on the Hague Court, and did not do 
so, and another man who was, as it turned out, entirely 
unprejudiced, took his place. That was one instance. 
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Another instance — ^and I may say that the United 
States was concerned in this — ^was as follows: 

There was on the Hague Court one man who, above 
all others, was prejudiced against the United States and 
against American institutions. This country naturally 
did not select him, and yet, very strange to say, that 
very man was the man who was selected to represent the 
other party to the dispute. 

So I say from these two illustrations you can fairly 
believe that all nations carefully canvass the board of 
judges before they make their selection; and this leads 
me to a thought which I have indulged in on one or two 
occasions similar to this, which is that the Hague trea- 
ties are very seriously at fault in that they do not provide 
for any right of challenge of a judge. It may be — or 
probably is — ^true that the nation which would exercise 
the challenge ought not to be called upon to state the 
reasons for such challenge; but the right of challenge 
ought to exist. If, in the first of the two instances I 
speak of, the man who was first named to serve upon 
that particular court had been able to serve, then I 
think a right of challenge of that man ought to have 
existed, and it would have been justified on the ground 
of prejudice. In the second case of which I have spoken, 
the case in which I said the United States was concerned, 
I think equally well the right of challenge should have 
existed in favor of the United States, the portion of that 
particular man being notorious because of his public 
utterances in one of the parliaments of the old world. 

But we have no right of challenge; we have to accept 
judges who may be so supremely prejudiced on one side 
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or the other as not to be fair men for the consideration 
of the particular case, however they might be as to some 
other case which could be presented before them. 

Let us assiune, however, that the judges who are se- 
lected are agreed upon. While the selection is proceed- 
ing, and even before, steps have to be taken leading to 
the formal joining of issues, as we lawyers say, and these 
steps are provided for by the protocol or the compromis 
which directs, practically invariably, that within a cer- 
tain time the ''case" of the claimant government shall 
be served upon the other, and within a certain other 
time the " counter case, " as it is termed, of the defend- 
ant, shall be served upon the claimant, and the protocol 
may provide for other further "counter cases" or repli- 
cations. In this respect the provisions of the protocol 
have to be exactly followed, for, as Sir Edward Fry re- 
marked upon this very subject, "That is our law." 
The protocol was the law. Now, this "case" consists 
ordinarily of a very full statement of the claim, and there 
is attached to it all of the documentary or other evidence 
which goes to sustain the daim. The "counter case" is 
of like character, and all of these exchanges, as I say, 
take place before the issues between the two govern- 
ments are made up. 

We approach the trial. The interests of the several 
governments are put in the hands of their agents, the 
first Hague protocol providing that there might also be 
what was termed a delegate, but that term being aban- 
doned in the second Hague treaty. The agents as the 
representatives of the several governments at issue speak 
for the governments. They may, or they may not, as 
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the case may be, take an active part in the argument in 
the presentation of the cases. 

In the Pious Fund case, the agents did take an active 
part. In some other cases, the agents have not taken 
active parts, but the work in court has devolved upon the 
counsel for the several nations. However, the agent is 
the man who signs the "case** or the "counter case," 
and upon his shoulders rests the responsibility for the 
thorough and proper arrangement of all of the prelimi- 
naries of the contest, as well as the general management 
of the contest once it is brought before the tribunal. 

When the time approaches for the hearing of the case 
at The Hague, the judges who have been named on either 
side assemble, if they have not communicated with each 
other before for that purpose, and agree, if they may— 
and they always have, for that matter — ^upon the third 
or fifth man, as the case may be. The title of that man 
as given to him by the Spanish is, when translated "The 
third in discord, " or, as we put it, "The umpire. ** 

The imipire being selected, the agents meet ordinarily 
with at least the president of the court and perhaps the 
other members, and arrange such details as require at- 
tention before the commencement of the argument or 
the presentation of the case. 

We are met with the question of language referred 
to this morning by some of the speakers. It is now quite 
often that the protocol specifies the language or languages 
which may be used. In the first case argued at The 
Hague, the Pious Fund case, the protocol said nothing 
on the subject. In the second case, which was the 
Venezuelan Preferential case, the protocol distinctly pro- 
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vided that the case should be presented in English. 
Nevertheless, the court, when it met, recognized French 
as a language in which the court might be addressed, 
although the docimients were presented in English. 

There is not much difficulty on the question of lan- 
guage. It is fair to believe that all of the members of 
the Hague Court, resident at least upon the continent of 
Europe, speak French, and in any case in which the 
United States or England should be involved, naturally 
someone would be chosen who understood English; and 
it is a fact that practically all of the members of the 
Hague Court, certainly from the leading nations of 
Europe understand English at least fairly well. 

Perhaps before I reached this point in what I have to 
say I should have spoken of the constitution of the 
Hague Court, or of the particular tribunal to try a case, 
from another point of view, and that is whether the na- 
tions in controversy should or shoiild not be represented 
upon the board. Mr. de Savomin Lohman was quoted 
this morning as having expressed the belief — ^and he is a 
man of experience, a man of the highest honor, and a 
most estimable gentleman — that the model court would 
be composed of three, plus one representative from each 
of the two contending nations, who should not, however, 
have a vote in the final determination of the case. My 
own experience and observation — ^which I may say freely 
I cannot pit against his — ^my own experience and observa- 
tion, however, lead me to believe that it is an absolute 
mistake that either of the contending nations should be 
represented upon the court. The representatives of the 
nations are placed in a false position. They are asked to 
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judge when they cannot fairly judge. The remaining 
members of the court are, alike, placed in a false position, 
in that, in their deliberations in which, of course, these 
two gentlemen have a right to partake, they are exposed 
to pressure, solicitation, and to even, if you will, cajoleiy, 
from which they ought to be free. 

I may be pardoned for referring to a personal experi- 
ence in a small way in Venezuela, where it was my for- 
tune to be umpire of the Italian-Venezuelan commission. 
I had an Italian and a Venezuelan as my associates. As 
in duty bound, as they thought, to their countries, I 
think they differed upon every material issue that was 
brought before us, each taking his country's side, and, as 
a consequence, making of that court, on all real important 
questions, practically a one-man court instead of a three- 
man court, as it ought to have been. 

Resuming, however, at the point at which I broke 
off, for the moment, the question of language is one which 
is arranged usually without a very great deal of trouble, 
at least for the Americans and for the English, and those 
who speak French. 

I remember that in the submission of the Pious Fund 
case, the agent of Mexico proposed to put in a number of 
documents in Spanish, and it was the remark of Mr. de 
Martens of Russia, "You cannot expect the court to 
know all the languages," and the court was not at all 
disposed to receive those documents proposed to be put 
in, as I say, in Spanish. 

Again, I recall that, when the Japanese House tax 
case was submitted to the Hague Court, the Germans 
offered some documents in German, whereupon the 
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Japanese offered other documents in Japanese; and the 
futility of that sort of procedure was very quickly recog- 
nized, and neither language was employed by the trib- 
unal, which adhered quite closely in that case to English. 

I fuid that the time is moving faster than I had ex- 
pected, and I must abbreviate my remarks very much. 

You come next to the hearing. There is, perhaps, 
little to be said about that. The general rules of the 
dvil law are ordinarily followed as to methods of hearing. 
Perhaps, there is no special reason for that, except the 
greater imiversality of the dvil law as contrasted with 
the common law. It presents certain practical advan- 
tages, in that, under the dvil law — I am speaking at least 
in a broad way — such things as objections to evidence, in 
which the conmion law delights, are unknown, and what- 
ever docimients there may be, and however inadequately 
proven they may be, judged by our standards as English 
or American lawyers, they are received for apparently 
what they are worth, their character, of course, always 
being subject to attack. 

The several nations present thdr cases approximately 
in the manner to which we are accustomed ; that is to say, 
the daimant nation opens, the defendant nation replies, 
the daimant nation answers that, and the defendant na- 
tion doses, in the final particular differing from the usual 
common law practice, which gives the aflSrmative the 
opening and dosing of a case. I rather feel myself as if 
the dvil law procedure adopted in that respect was more 
nearly fair than the procedure to which we are ac- 
customed. 

There are usually no limitations upon the time of 
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speaking, and I can remember Mr. de Martens — ^this, 
however, was not a case at The Hague — ^but Mr. de 
Martens referring to the sealing case, in which he served 
in Paris, spoke of the number of days that Sir Richard 
Webster, I believe, occupied in the presentation of his 
case as if it were something frightful. I may be pardoned 
for saying that in the Pious Fund case, one of the repre- 
sentatives of Mexico, M. Delacroix, of Belgium, when he 
rose to speak, said: ''The United States have presented 
to us many beautiful printed argimaents and exhibits. 
They have addressed to the court many magnificent 
orations, but the case of Mexico is so simple, so clear, 
that it tells its own story;" and thereupon he spoke for 
nine hours. 

But the result of it all — and I hurry to the result — ^the 
result of it all is the judgment, carefully prepared, care- 
fully engrossed, delivered ordinarily at the place where 
the court is sitting; hereafter, I presimie, the palace at 
The Hague, but when I was there it was in a very modest 
and very unpretentious building, and one copy filed at 
The Hague and one delivered to each of the contending 
parties, or if there are more than two parties, an increased 
number. 

An emphasis has been given this morning to the fact 
that the judgments of the Hague Court have absolute 
sanctity. It has been pointed out that the judgments of 
all arbitral courts have absolute sanctity; and so we may 
dismiss as idle the idea that we have to have a police 
force to carry out any judgments of the Hague Court. 

Now, I have only touched very briefly, if you please, 
on the high places, or what have seemed to me some of 
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the high places, in referring to the Hague Court; but I 
cannot abuse your patience longer. 

The Presiding Officer: Is the committee on 
nominations ready to report? 

Mr. Dutton: For President, Charles W. Eliot, 
Cambridge, Mass.; Vice-President, Theodore Marburg; 
Secretary, James Brown Scott, Washington, D. C; 
Treasurer, J. C. Schmidlapp, Cincinnati, Ohio; Executive 
Committee, the above and W. W. Willoughby, Henry 
B. F. Macfarland, James Brown Scott, ez-president, John 
Hays Hammond, ex-president, Simeon E. Baldwin, ex- 
president, Joseph H. Choate, ex-president. 

The Presiding Officer : You have heard the report 

of the Committee. 

(The report of the Committee, as submitted, was 

adopted.) 

The Presiding Officer: We shall now hear from 
Mr. George A. King, of the Washington Bar, on the sub- 
ject of "Direct Diplomatic Settlement between Parties 
in Controversy." 

DIRECT DIPLOMATIC SETTLEMENT BETWEEN 

PARTIES IN CONTROVERSY 

GEORGE A. KING 

Direct settlement of controversies between private 
parties is apt to leave them better satisfied than the con- 
clusions of even the fairest judge or arbitrator. The 
Gospel injunction, '^ Agree with thine adversary while 
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thou art in the way with him, " is a good rule for nations 
as well as for individuals. But in a large class of cases 
direct settlement of the controversy is not merely the 
preferable mode; it is the only possible one. 

The f ormida of arbitration, wide as it is, has its limits. 
It applies only to controversies between two powers 
acknowledging each other's independent existence and 
contemplates some decision of the controversy which 
shall stop short of denying or extinguishing the national 
existence of either of the parties. 

But many of the most destructive wars have been 
waged over the f xmdamental question of the existence of 
a nation. 

Our own national existence began by a declaration of 
our independence, followed by a successful maintenance 
of that declaration by force of arms. 

Going back of the stately bill of grievances contained 
in the declaration itself, we are told by Parkman that 
the bad feeling which ultimately led to the separation 
can be traced in large measure to the ill-concealed con- 
tempt of the British regulars for the American militia 
when the two were fighting side by side in the French and 
Indian wars. And Sir J. R. Sedey, in his enlightening 
book. The Expansion of England, tells us that the meas- 
ures for the taxation of the American colonies, which 
formed the immediate occasion of the Declaration of 
Independence were passed by the British Parliament 
with no set purpose of oppression, but as measures of 
business routine formed on the order of the day and en- 
acted as a matter of course in a spirit of entire indiffer- 
ence and ignorance. An amusing instance of eighteenth 
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century ignorance was shown by the Duke of Newcastle, 
Prime Minister of George II, who proposed to march a 
force by land from Nova Scotia for the capture of Louis- 
bourg, not knowing that Cape Breton, of which it was 
the principal fortification, was an island ! 

It can hardly be doubted that had there been better 
knowledge and a free conference and interchange of 
views, the immediate occasion of separation coidd have 
been obviated though, of course, as Americans, we cannot 
regret that our national independence was achieved. 

To come down to a later period of our history, a ter- 
rible war arose out of the attempt of some of our own 
states to secede and form an independent nation. A 
settlement of the issues in dispute was repeatedly at- 
tempted by resort to the mediation of a friendly power to 
be followed by arbitration of the questions in dispute. 
Almost before a shot was fired, the British and French 
ministers offered the friendly mediation of their govern- 
ments, but Secretary Seward declined even to hear their 
instructions to this effect from their respective govern- 
ments, or to receive official notice of them.^ His reasons 
for this course were set forth in a letter to the governor 
of Maryland in answer to a suggestion of even earlier 
date, that the British minister be requested to act as 
mediator, as follows: 

"If eighty years could have obliterated all the other 
noble sentiments of that age in Maryland, the President 
would be hopeful, nevertheless, that there is one that 
would forever remain there and everywhere. That senti- 
ment is that no domestic contention whatever, that may 

^ Moore Imematumal Low, vo4. 7, sec. 1067. 
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arise among the parties of this Republic, ought in any 
case to be referred to any foreign arbitrament — ^least of 
all to the arbitrament of a European monarchy. "* 

Still later, in response to offers of mediation tendered 
with the utmost delicacy by the emperor Louis Napoleon, 
our government declined even to debate any question of 
the abridgment of its sovereignty.* 

It seems difficult to see how any other course could 
have been adopted. Here, then, was a case which was not 
within any possible scope of the principle of arbitration. 

If we look back to history for lessons as to how wars 
may be prevented for the futiure, and ask how the Civil 
War might have been avoided, the answer must be sought 
in a different principle from one of arbitration, or of out- 
side mediation in any form. Although Daniel Webster 
died nearly ten years before the outbreak of actual hos- 
tility, he foresaw the imminence of the mighty conflict 
and did everything in his power to avert it. 

In one mighty appeal after another to the reason and 
patriotism of his hearers, he pleaded for a better under- 
standing between the sections of the coimtry, for mutual 
concessions, for a imion not only of a legal character, but 
of heart and sentiment among the people of the states. 
Even if in his famous Seventh of March Speech in behalf 
of the fugitive slave law he went too far, yet his error was 
the fruit of a sound and patriotic sense of the spirit in 
which peace among the states could alone be preserved. 
It was due to his ardent desire that the people of each 
section should acquire as far as possible the viewpoint of 

* Greelf y, American Con^ic\ vol. i. p. 467. 

' DipioouLtic CorrespoDdence 1S61 pp. iq2 193 305, axo. 
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the other and try to find some common standing groxmd. 
If the "irrepressible conflict" could have been avoided at 
all, it would have been by Webster's plan of intersectional 
good feeling and understanding. 

Some years ago, I happened to be travelling in the far 
South when Panama suddenly announced her successful 
revolt against Colimibia and was immediately recognized 
by our government as one of the nations of the earth. 
The papers down there triimiphantly announced, "The 
United States recognizes the right of secession," and I 
was good-naturedly asked if it were not so. I could not 
deny it. And if I had added that I thought secession 
justifiable in some cases but not in others this would have 
been to beg the very question of its rightfulness in each 
separate case including that of the South. 

It is in truth a case in which armed conflict is seldom, 
if ever, avoidable otherwise than by a large-minded 
spirit of mutual comprehension and concession. 

Another conflict almost contemporaneous with our 
own over a question of national existence, was the strug- 
gle for the existence of Italy as a nation. Here, however, 
the question was not whether one existing nation should 
be divided into two, but whether a people speaking a 
common language, and, from their geographical position 
destined by Nature to be a single nation, should remain 
under distinct governments, or unite into one. The 
great obstacle to the accomplishment of this result was 
the existence of the kingdom of Naples, an ancient 
mediaeval tyranny surviving into the nineteenth century, 
whose government was graphically described by Mr. 
Gladstone in a famous phrase as "the negation of God 
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erected into a system of government. *' The extinction 
of this government as a separate nation, and the retire- 
ment of its sovereign from the business of monarchy was 
essential to the existence of Italy as one of the nations of 
the earth. Here it can hardly be supposed that a sover- 
eign would have consented to his own retirement and to 
the obliteration of his kingdom from the map of the world. 
It is very diflScult to see how Italy could ever have become 
a nation without fighting for it. Yet it may be that if 
we could approach closer in s}mipathy and feeling to the 
people and to the questions at issue, we might see a way 
in which that conflict could have been avoided, as we can 
see such a way in the case of our own American Civil War. 

Other cases of wars involving the existence of a na- 
tion have occiured within our own times, resulting in the 
extinction of the existence of Korea as a nation, and in 
the destruction of the South African republics by Great 
Britain. 

Whether any of these conflicts could have been 
avoided by direct settlement between the parties is not 
for us to say. It is clear, however, that the issues which 
were nothing less than of the existence or non-existence 
of a nation were hardly capable of submission to arbitra- 
tion, and that, therefore, any possible peaceful solution 
of them must have been one of direct negotiation between 
the parties themselves. 

The existing situation of affairs in Mexico constitutes, 
so long as it continues, a situation incapable of arbitration 
or, it would seem, even of direct settlement between the 
parties, as there is no existing power or authority which 
we recognize as that of the Mexican nation. 
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But why do we discuss diflEunilt questions when we are 
unable to dispose of an easy one? The question of tolls 
in the Panama Canal is within the precise formula of 
arbitration not only as laid down by publicists generally, 
but as defined by an existing agreement to arbitrate. It 
is strictly a question of the meaning of words in a treaty. 
It involves no question of vital interests, no point of na- 
tional honor. It coidd be decided either way without the 
least humiliation to either of the parties. It is even a 
disputed domestic question whether the right we claun 
is of any advantage to ourselves. We have not even seri- 
ously discussed it with the other party. Can it be doubted 
that this question, if taken up in a friendly spirit around 
a council board by commissioners of the respective par- 
ties, could be settled in a perfectly satisfactory way? 
Here would be seen the advantages of friendly discussion 
and direct settlement between parties. Unquestionably 
such a settlement would be far more satisfactory to both 
parties than one made by a third nation which woidd have 
the disadvantage either of being under the suspicion of 
having a collateral interest in the question, or, on the 
other hand, of laying down a plan of action for two coim- 
tries without full insight into the interests or sentiments 
of either. 

Why, then, have such appeals as the eloquent one of 
our distinguished presiding officer of last night (Mr. 
Choate) fallen as yet on deaf ears? Not from any strong 
public feeling, such as often impels a nation to take up a 
position and refuse to yield an inch or even to enter into 
discussion. The trouble is the contrary. It is due to 
public indifference, to the fact that the average citizen 
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regards the question, as so far outside of his own interests, 
that it makes no difference to him which way it is settled, 
or whether it is settled at all. As there are commercial 
interests in favor of the maintenance of the status quo 
and no strong public sentiment in favor of a change of it, 
this condition of affairs is not at all unlikely to continue. 
It should be the business of all who are interested in 
right international imderstanding to insist that the 
question shaU not be left open to become a source of 
irritation, but shall be settled by arbitration, if need be, 
but far preferably by direct settlement between the 
parties who know most about it and could reach a more 
satisfactory conclusion than any third nation could bring 
about between them. The danger is not that this ques- 
tion will itself become an immediate cause of hostilities, 
but that it breeds irritation and ill feeling. And by 
failing to settle a question so easy of diplomatic disposi- 
tion, we make it harder to settle the difficult questions 
upon which international sentiment is really acute, and 
some of which are even incapable of treatment by arbi- 
tration at all. 

The primary method, therefore, for the settlement of 
differences which are liable to form the subject of war, is 
direct settlement by the parties themselves who best 
know their own desires and feelings. That the way may 
be opened for such settlement, it is necessary to culti- 
vate the spirit among nations which Webster sought 
to cultivate between the sections of this coimtry. There 
must be a desire to appreciate, on the part of each, the 
standpoint of the other; in short, what Dr. Nicholas 
Murray Butler has well termed '^ the international mind. '' 
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The contrast in the spirit which leads to war and that 
which makes for peace can not be better exemplified than 
by comparing two stages of our relations with England. 

On the i8th of November, 1861, the British merchant 
steamer Trent was overhauled by a vessel of the United 
States Navy and examined in the exercise of the un- 
doubted belligerent right of visitation and search. No 
portion of the cargo was distiurbed; no British subject 
was in any manner molested. Two envoys of the Con- 
federate government with their secretaries were, however, 
apprehended and removed from the vessel and made 
prisoners. The action of the American commander was 
at first adopted by oiu: government; but later, on its 
unjustifiable character becoming evident, was disavowed. 
It was, in truth, an example — ^and a very mild one — of 
the violations of neutral rights constantly committed 
by belligerents in practically every important maritime 
war. Such instances often occur without even ruffling 
the good feeling between nations and, sometimes, take 
years in settlement, without prejudice to the peacefid 
relations of the nations concerned. Yet this slight and 
hardly more than technical violation of the neutral 
rights of England was made the occasion of a thinly 
veiled threat of war, and it was only by delicate diplo- 
macy that hostilities were averted. 

What a contrast to the spirit manifested ten years 
later when, in 187 1, Great Britain consented to submit to 
the arbitration of the Geneva tribunal, her liability for 
the depredations of the Confederate cruisers which had 
sailed from her ports. This treaty is often referred to 
and rightly, as an evidence of the triumph of the prin- 
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dpk of international arbitration. It was, howeveri 
equally a triumph for the principle of direct settlement 
between the parties, for the reference to the tribunal was 
accompanied by specific acknowledgments of the duties 
of neutrals, such as to leave to the arbitrators little more 
than the question of fact as to whether those duties had 
been fulfilled. 

The spirit of 1861 was the spirit which tends toward 
war; the spirit of 1871 was the spirit which leads to 
peace. May it ever prevail in our relations with England 
as with all nations! 

The Presiding Officer : We will now hear an ad- 
dress on " Good Offices and Mediation between Nations, " 
by Professor Charles Noble Gregory, of the Law School 
of George Washington University. 

Dr. Gregory: At the request of your Secretary, in 
an orderly program I have been assigned to present the 
subject of "Good Offices and Mediation," and I have 
prepared a brief paper. 

GOOD OFFICES AND MEDIATION 

CHARLES NOBLE GREGORY 

The late Mr. John Hay, when secretary of state, de- 
scribed "The phrase *good offices'" as "somewhat 
elastic^,*' but said it might "be well to confine its use to 
the two contingencies in respect to which this department 
is careful to limit its employment. In its first sense it 
corresponds to the French term OfficteuXy or the Spanish 
OficiosOy and means the imoffidal advocacy of interests 
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which the agent may properly represent, but which it 
may not be convenient to present and discuss on a full 
diplomatic footing. In its second sense it is allied to 
arbitral intermediation as an impartial adviser of both 
parties, and not only implies, but requires the assent of 
both parties and of tener, a spontaneous invitation from 
each/'i 

The special objects of such offices are: (i) to adjust 
differences; (2) to avert hostilities; (3) to end war. 

They are "friendly and xmoffidal proceedings*' and 
"do not partake of the nature of intervention. "* 

As Professor Oppenheim has said "It is during war in 
particular that good offices and mediation are of great 
value, neither of the belligerents, as a rule, being inclined 
to open peace negotiations on his own accoimt. ''* 

Mr. Bassett Moore has pointed out that "redress of 
national grievances may be pursued first by amicable 
methods, and secondly by force. " He says "the most 
common of amicable methods is negotiation, *' but that 
when "candid discussion '* fails "we may yet try arbitra- 
tion or mediation. '' 

He points out that these two methods are radically 
different, sasdng "mediation is an advisory, arbitration 
a judicial function. Mediation recommends, arbitration 

^ Mr. Hay to Mr. McNaUy, Maich 16, 1900, Ms. Inst. Cent. Am. XXI, 
645; quoted 7 Moore's Digest of InknuUiondl Law, p. 3. 

' Mooie's Digest of InkmaHonal Law, voL 6, p. 239. 

As to the nature of good offices see Bluntschll, Le Droit International Codofii 
traduit pair Lardy, sub-div. 483, et seq.; Kltkber, Droit des Gens Madame de 
VEurope, sec 160; Oppenheim's International Law, vol. 2, p. 9; Calvo, Le Droit 
InUmaUonal, sec. 1622. As to mediation see Westlake's International Law, 
part 1, Peace, p. 335- 

* Oppenheim's International Law, vol. 2, p. 9. 
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decides." He shows that these differences induce na- 
tions often to accept one who would not consider the 
other and that questions have been settled by one which 
could not have been solved by the other. The Alabama 
question and most boundary disputes, he thinks hardly 
conceivable as capable of adjustment by mediation, yet 
fully settled by arbitration. 

He points out that the Congress of Paris of 1856 and 
the Congo conference of 1884 declared in favor of the 
practice of mediation, and a formal plan therefor was 
adopted at The Hague, and that the importance of me- 
diation as a form of amicable negotiation should not be 
minimized.* 

By the Hague Convention "the signatory powers 
agree to use their best efforts to insure the pacific set- 
tlement of international differences," and before appeab 
to arms "to have recourse, as far as circumstances allow, 
to the good ofl&ces or mediation of one or more friendly 
powers." 

The succeeding articles provide for other powers, 
strangers to the dispute, on their own initiative, offering 
their good offices or mediation and that this shall never 
be regarded as an xmfriendly act.* 

The well known instances in which this country has 
exercised, or accepted good offices go back to our very 
earliest existence as a nation. 

Thus Mr. Jefferson, secretary of state, wrote Mr. 
Morris, minister to France, March 15, 1793 to urge that 

^Moore's Digest of Internaiiondl Law, voL 7, p. 24-5; and see WesUake's 
IntemaHonal Law, part i, Peace, p. 335. 

* Moore's Digest of IniemaHanal Law, voL 7, p. 22. 
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the liberation of Lafayette be procured by informal solici- 
tations if possible, and if these were unavailing, that he 
then signify that the United States '^faithfid in their 
attachments to this gentleman for the services he has 
rendered them, feel a lively interest in his welfare, and 
will view his liberation as a mark of consideration and 
friendship for the United States, and as a new motive 
for esteem and a reciprocation of kind offices. ''* 

Russia tendered her services as mediator between the 
United States and Great Britain during the war of 1812, 
and they were at once accepted by this country and the 
conclusion of peace was thus accelerated.' 

In 1 86 1 Great Britain and France sought to tender 
their good offices by way of mediation between the 
United States and the Southern Confederacy, but Mr. 
Seward declined to permit the proposal to be officially 
presented, and by direction of Mr. Lincoln intimated 
that this government '^ cannot solicit or accept mediation 
from any, even the most friendly quarter. "• 

In 1867, the Emperor of Austria, the Emperor of the 
French and Queen Victoria of England all solicited the 
good offices of the United States with President Juarez in 
behalf of Prince Maximilian; and Mr. Seward communi- 
cated these requests but in vain.* 

Repeatedly oiu: government has offered its good of- 
fices between the various South and Central American 

* Jefferson to Morris, March 15, 1793, Mem. Corps. Jef. by Randolph, iii, p. 
3x4, Moore's Digest of IfUematimal Law, voL 6, p. 240. 

* Moore's Digest of IntemaHond Law, vol 7, p. 2. 

* Mr. Seward to Mr. Adams, June 19, 1861, Moore's Digest of International 
Lam, voL 7, p. 9. 

* Moore's Digest of I mte rn aH omd Law, voL 6, p. 241. 
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republics and one another, or Mexico or Spain. One of 
the most remarkable of these mediations, was as to the 
war between Spain and the allied republics of Peru, Chile, 
Bolivia and Ecuador. It was begun in 1866 and con- 
cluded in 187 1 and thereby a truce to "continue indefi- 
nitely" was arranged." 

In 1894 this country exercised its "good oflSces*' to 
restore peace between China and Japan." 

On June 8, 1905, there began one of the most striking 
and beneficial exercises of good offices by the United 
States in the matter of the war between Russia and 
Japan, when "in the interest of the whole civilized world " 
the opening of "direct negotiations for peace" were 
urged resulting in the treaty of peace consummated at 
Portsmouth, N. H., September 5, 1905, happily termi- 
nating that great, bloody and remote war." 

In 1896 our government solicited the good offices of 
Great Britain in behalf of Mr. John Hays Hammond and 
other American citizens arrested by the Boers and the 
solicitation was not in vain." 

Four years later in 1900 the two African Republics 
requested the intervention of the President of the United 
States and of the European powers with a view to cessa- 
tion of hostilities and the President replied "that he 
would be glad to aid in any friendly manner to promote 
so happy a result. "" 

^^ Moore's Digest of International Law, vol. 7, p. 9. 

^^ Moore's Digesi of International Law, vol. 7, p. 17. 

^Moore's Digesi of International Law, vol. 7, p. 21. 

" Mr. Olney to Mr. Catchings, Janiuury 25, 1896, Moore's Digest of Inter- 
national Law, vol. 6, p. 247. 

^ Mr. Hay to Mr. White, March 10, 1900, Moore's Digest of IntematioHal 
Law, voL 6, p. 247. 
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When in February, 1913, Francesco Madero, Presi- 
dent of Mexico, was forced by his oflScers to present to 
Congress his resignation and General Huerta succeeded 
to the chief executiveship, the ex-president was held in 
confinement, and in view of the killing of his brother 
alarm was felt for Francesco Madero himself. Mr. 
Knox, secretary of state, by communication through oiir 
embassy, sought to procure for him a fair trial and so 
informed the cabinet. However between the hours of 
midnight on February 22 and one o'clock on the 23d, 
Ex-President Madero and his vice-president, Suarez, 
while unarmed prisoners in the power of their late 
friends and close associates, met violent deaths which 
have never been explained to the satisfaction of the 
civilized world. 

Our good offices in this case availed nothing, except 
to exhibit their impotency. 

A very recent oflfer of our "good offices" was made to 
the Mexican government in the matter of its internal 
order through Hon. John Lind as the personal spokesman 
and representative of President Wilson, "not only be- 
cause of our genuine desire to play the part of a friend 
but also because we are expected by the powers of the 
world to act as Mexico's nearest friend." 

The instruction to Mr. Lind prescribed certain con- 
ditions as essential to a satisfactory settlement of existing 
difficulties including cessation of fighting and an armistice 
solemnly entered into and scrupulously observed. 

Security for an early free election. The consent of 
General Huerta to bind himself not to be a candidate for 
election to the presidency at this election. 
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The agreement of all parties to abide by the results 
of the election in the most loyal way in organizing and 
supporting the new administration." 

It must be admitted that this ofifer has not been re- 
ceived with favor or as yet been effective in accomplish- 
ing any one of the objects enumerated. 

Bearing in mind these slight definitions and these 
many historical illustrations^ which seem more illuminat- 
ing than definitions, it is respectfully submitted that the 
usefulness of good offices and mediation in many circum- 
stanceSy and their futility in others is obvious. 

If good offices and mediation differ so essentially as 
Mr. Bassett Moore points out from arbitration because 
that is "judicial" and decides, still more radically must 
they differ in method and opportunity for use from "ju- 
dicial settlement " which is even more judicial and precise, 
more confined by law and settled rules than arbitration. 
Therefore it is submitted that good offices and mediation 
in no way replace or serve as a substitute for "judicial 
settlement. " Each has its place in the noble and varied 
arsenal of peace, and for those differences, which, to use 
the word so favored by modem publicists, can be made 
justiciable, we respectfully submit that judicial settle- 
ment must remain all-powerful for good and, when avail- 
able, most efficient and satisfactory. It must be pro- 
vided for by permanent international regulations and 
permanent international tribunals, thus constantly re- 
ducing the administration of justice between nations to 
methods like those which have already made the admin- 

"See President WUsqq's Address to Congress, August 27, 19x3, Sup. 
American JounuU cf International Low, October, 1913, p. 281. 
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istration of justice and the safe guarding of rights so 
much more complete and satisfactory between individu- 
als than between states. 

As Montesquieu well said in his Spirit of the Laws: 
"The political liberty of the subject is a tranquillity of 
mind arising from the opinion each person has of his 
safety. In order to have this liberty, it is requisite the 
government be so constituted as one man needs not be 
afraid of another. "" 

To promote international tranquillity, relations must 
be adjusted so that "one nation needs not be afraid of 
another" and the more nearly the means to that end 
accord with those for domestic peace, the more hope we 
have of their eflScacy. Therefore, in no way discarding 
good offices and mediation between nations, we must 
provide for the judicial settlement of international dis- 
putes and, in proper cases, not merely advise or recom- 
mend but judidaUy decide as to rights and command 
what is just between nations as between men. 

The PitESiDiNG Officer: We will hear on the sub- 
ject of "Friendly Composition" from Mr. Arthur D. 
Call, of Washington, who is the executive director of 
the American Peace Society. 



^Nugaiff tzanalatlon z886) voLz, p* 174. 
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THE FRIENDLY COMPOSITION OF INTERNA- 
TIONAL DISPUTES: CAN THE OPPOSITION 
TO ARBITRATION BE LESSENED? 

ARTHUR DEERIN CALL 

There is probably no plea more familiar to the pacifist 
than the plea for arbitration. Mr. Choate and others 
have wisely pointed out that in the first Hague Confer- 
ence we find nations unanimously agreeing that respect 
for law, rather than for mere compromise and diplo- 
macy , should be the essential in international arbitrations. 
And yet arbitration as a means of settling controversies 
is frequently and seriously criticised on the ground that 
it is most liable to be modified into a mere compromise. 
The criticism comes not from laymen but from statesmen 
directly responsible for their governments. The ques- 
tion raised in this paper is, therefore, can arbitration be 
relieved, at least in a measure, from this criticism? If it 
cannot then arbitration as a means of settling disputes^ 
especially international disputes, may well be questioned* 

The two factors in the settlement of a controversy 
of any kind, the ascertaining of the facts and the pre- 
scription of the remedies, may be considered in two ways . 
first, m a broad or general sense, relating the considera- 
tion variously to questions of fact, of law, of policies; or, 
secondly, they may be treated specifically in their legal 
aspects only. For example, "direct negotiation" is not 
over discriminating; that is, it treats the political and 
the legal together. It makes little attempt at analysis. 
It may, and often does, siirvey the whple international 
field. " Good offices," with its council or advice, may be 
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and usually is little concerned with the fine distinctions 
of law. *' Mediation," where the third party partici- 
pates as mediator, is also of this general type, the medi- 
ator being usually little concerned in separating fact, law, 
and policy. 

"Friendly composition," the. main principle of which 
is that the matter in dispute shall be referred to a public 
or private person or commission for decision upon the 
basis of fair-minded judgment, conscience, equity, is 
also generic. As a means of settling international dis- 
putes, it is not so much concerned with the strict rules of 
law as it is in settling the dispute faifly and equitably. 
This does not mean that the friendly composer may not 
dedde the question in strict conformity with the rules of 
law, but that such a decision may be satisfactorily ren- 
dered without any reference to such rules. 

It has been found that the method of friendly com- 
position is possible not only in minor cases but in major 
cases as well. The Alsop case, a major case involving a 
dispute between the United States and Chile for over 
thirty years was, for example, decided directly in accor- 
dance with the principle of friendly composition. There 
have been numerous other cases. 

The central principle of friendly composition may be 
compromise, an ancient and honorable method of settling 
international disputes. The fact that arbitration is en- 
dangered by the fear that it may become mere com- 
promise is a criticism not of compromise but of the loose 
construction we place upon the ends and purposes of 
arbitration. The suggestion here offered is that arbi- 
tration might well be left to the second class of settle- 
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ments^ that is to the field of strict judicial procedure. 
This would leave the way definitely open for the opera- 
tion of friendly composition in case of controversies sus- 
ceptible of settlement upon the high groimd of conscience 
and friendly compromise. 

Switzerland, ancient scene of many arbitrations, es- 
pecially after the year 1291 to the establishment of a per- 
manent judicial tribimal in 1848, presents many an illiis- 
tration of a third party functioning both as friendly 
compositor and arbiter. Indeed it was long the prin- 
ciple and practice of arbiters to begin their proceedings 
as friendly compositors. Only after the method of 
friendly composition had failed were the items in dispute 
considered in respect of the principles of law. 

While this particular form of adjusting before de- 
ciding has largely ceased as the acknowledged practice of 
modem arbitrations, the importance of that first step 
in the older proceeding still influences, it is believed, 
the findings of arbiters. But the possibilities latent in 
friendly composition as a possible solution of difficulties 
arising under various international controversies are 
largely ignored. International practice is as if no such 
method were possible. Where the principle is recognized 
it is so merged with the conception of the duties of the 
arbiter as to lead to confusion. It is thus that arbi- 
tration as a means of settling international disputes is 
feared by governments. * The lack of definiteness as to 
the function of the arbiters has confused the issue. It is 
undoubtedly true that arbitration at the present time 
may mean compromise, or it may mean purely a judicial 
decision. In consequence governments perfectly willing 
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to submit controversies of a legal nature to a judicial 
body balk at the suggestion of arbitration. 

Since this serious obstacle to the effective settlement 
of international disputes is due to a confusion of defini- 
tion, I venture to ask if it would not make for a distinct 
advantage if we were to take from the arbiter all duties 
not strictly of a judicial character and provide a freer 
opportimity for the services of the friendly composer? 
There certainly is a large place for such a service. The 
principle of give and take, of fair dealings of ascertaining 
the facts and prescribing remedies on the bases of con- 
science and equity makes a genuine and potential appeal 
to high minded disputants. 

It would seem reasonable that nations may, as quite 
recently in the case of the United States and Chile and 
as in the case of other nations from time to time, take 
recoiurse to the friendly composition of their differences 
and thuswise enlarge the field of peaceful settlement. 
Such an accomplishment is certainly desirable. 

In article 8 of the treaty of July 29, 1898, between 
Italy and Argentina, we find these suggestive words: 

" The tribunal shall make its award according to the 
principles of international law, unless the contpromis 
prescribes special rules to be applied and does not author- 
ize the arbiters to pass upon the question as friendly 
composers." 

The significance of these words is perfectly dear. 
The arbiters were to decide the controversies not as 
friendly composers unless specifically authorized by the 
compromise but as judges upon the bench, in other words 
as real arbiters. 
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If the function of friendly composition could be 
clearly defined, or at least separated from that of arbi- 
tration, and if it were once imderstood that arbiters 
should not directly or indirectiy act as friendly com- 
posers except in specific instances set forth in the 
compromisy nations would feel justified in accepting 
a genuine judicial decision from the arbiter and leave 
the field open for the honest, well meaning, fair minded, 
important friendly composer where such would be ac- 
ceptable. 

In fine, there is an important field for the services 
of the friendly composer. If we could wisely and care- 
fully take from the arbiter all functions of the friendly 
composer in any given case of difference, the objection 
that the arbitration might be vitiated by compromise 
would largely disappear. And, what is of equal impor- 
tance, to limit, define and strengthen the powers of the 
friendly composer would advance effectively the judicial 
settiement of international disputes. 

Mk. Hannis Taylor: Mr. Chairman, under the 
rules of the house of lords, three constitute a quorum, 
and it is always a good idea when you have a quorum 
not to do anything to break it up. So, tonight, I am 
not going to run the risk of breaking the quorum by 
reading a paper. 

I am here to speak very briefly on a subject which, I 
hope, will come near to the hearts of all. I had a paper; 
you had a narrow escape; but this morning, when I read 
in the Post the weighty words of my noble friend, Mr. 
Choate, spoken by him last night, in favor of a settie- 
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ment of our pending controversy with Great Britain^ 
I said to myself that I would go tonight and raise my 
feeble voice and say what I could in support of what Mr. 
Choate had said on that subject. I then went to the 
Supreme Court of the United States, where I was engaged 
in the argument of a case and I met the ^^ grand old man" 
there in the court and told him of my intentions. I told 
him briefly what I intended to say tonight as a supple- 
ment to what he said last night. 

I wish that my friend Mr. King was right in his esti- 
mate of the public opinion in this coimtry on this question. 
I wish it were mere indiflference, but we must not deceive 
ourselves. I am in rather close touch with some of the 
men who are dealing with questions of international law 
and diplomacy in the two houses of the Congress 
of the United States. Some of them do me the honor 
to consult with me on those questions, and sometimes 
I have sought to ascertain their opinions. What I 
want to say at the outset is this; Mr. Choate's conclu- 
sion last night was that there were two things to be 
done — either to repeal the eighth clause of the Pan- 
ama Canal act or to submit the matter at once to 
arbitration which, he said, should be thorough and 
effective. 

Now, no matter whether those methods are right or 
wrong, no matter whether they are desirable, or not, 
either method is at the present time absolutely out of the 
question. If any attempt were made in the congress 
of the United States, as now constituted, to repeal that 
clause of the Canal act, it would be ignominiously de- 
feated. I am not saying that as a matter of loose 
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conjecture, but as a result of my talking to the men 
who have the power to do one thing or the other. K a 
treaty were proposed tomorrow before the senate of the 
United States to submit the question to arbitration 
before the Hague tribimal, I have not a doubt but that 
it would be defeated by an overwhehning majority. I say 
that, even in view of the fact that if this administration, 
with all of its powers — and it has a good deal of con- 
centration and a good deal of driving force — ^were to put 
all of its powers behind either measure, such would be the 
result. To attempt that would mean failure, and would 
only widen the breach and deepen the feeling. 

Therefore, I think it is of the highest importance, for 
us to find some diplomatic method to break this deadlock 
right in the midnight of this controversy, when every- 
thing is so dark. 

I was bom in an intensely English settlement in 
North Carolina. I grew up in that intensely English 
settlement, and it fixed the tenor of my life, the great 
dream of which has ever been to see a close moral alliance 
between the two branches of the English-speaking people 
ripen. When the canal is completed, the navies of the 
two great branches of the English-speaking peoples will 
become a police force to guard the peace of this world. 
So if I could suggest any way that wotdd look towards a 
movement to break this deadlock, I would be very happy 
to do so. 

If you will hear me very briefly, I think I can see a 
way, and I think this society will help it on. 

I have no doubt that our peace-loving President and 
secretary of state are both disposed to make a beginning 
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in the right direction. How can that beginning be made? 
There is a precedent which arose between England and 
Russia, which shows us the way. 

When in 1870, Russia served notice on the powers 
that she was not any longer going to be bound by a certain 
part of the treaty of Paris, regulating her rights in the 
Black Sea, upon what grounds did she base that protest? 
She said that the fundamental conditions upon which 
she made that treaty had changed, and therefore it 
was, in fact, what is called a notifiable treaty, a void- 
able treaty, and one that was subject to revision and 
modification. 

Now, very briefly, I want you all who do not make a 
special study of international law to imderstand that 
there is nothing more clear or more generally recognized 
among English publicists than the fact that every treaty 
is made imder the rule of rebus sic stantibus. When you 
make a treaty, it is with the imderstanding that it stands 
absolutely unalterable only so long as the circumstances 
remain substantially unaltered. 

That doctrine has been laid down with perfect 
clearness by two of the great English publicists, and I 
desire to read what Hall, whose book is the vade mecum of 
the English foreign office, has said on that subject. He 
said that neither party to a treaty "can make its binding 
effect dependent at will upon conditions other than those 
contemplated at the moment when the contract was en- 
tered into; and, on the other hand, a contract ceased to 
be binding so soon as anything which formed an implied 
condition of its obligatory force at the time of its con- 
clusion is essentially altered.'' 
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Mr. Oppenheim, who is now professor of international 
law in the University of Cambridge, has, in his great 
work, recently published (volume i, p. 550, sec. 539), 
said: 

'^It is an almost universally recognized fact that 
vital changes of circumstances may be of such a kind as 
to justify a party in notifying an unnotifiable treaty. 
The vast majority of publicists, as well as all govern- 
ments of the members of the family of nations, agree that 
all treaties are concluded imder the tadt condition rebus 
sic stantibus.^' 

In my own work on international public law, S. 394, 
I have stated the matter in this way, following almost 
literally what the great English publicist, Hall, has said, 
and writing simply in an academic way, when no question 
had arisen. 

^^So imstable are the conditions of international 
existence, and so difficult is it to enforce a contract be- 
tween states after the state of facts upon which it was 
founded has substantially changed, that all agreements 
are necessarily made subject to the general understanding 
that they shall cease to be obligatory as soon as the 
conditions upon which they were executed are essentially 
altered." 

While that is a universally recognized principle, it is 
a very dangerous principle. It is one that ought to be 
applied with the greatest caution. It is one that can be 
abused and used for false purposes more easily than any 
other principle of international law. The question arises 
in the most prominent form with reference to the Hay- 
Paimcefote treaty of 1901. When that treaty was made. 
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it was in contemplation of the fact that we were to bnild 
an inter-oceanic canal over foreign territory, remote from 
our limits; and from the careful investigation I have given 
to it, there is no trace, so far as I can see, of any idea 
on the part of anybody that within two years the United 
States would acquire the sovereignty over the Isthmus of 
Panama. But in 1903, precisely two years to the day, 
on November 18, imder the Bimau-Varilla treaty, we 
became the owner of that property completely, and our 
title has been recognized by Great Britain. 

I am not going to attempt to decide the question; I 
am not going to attempt to say that the radical change of 
conditions has made the treaty voidable. It is imneces- 
sary for me to say that; but what I want to get at is this, 
that under those conditions, it is a grave question for the 
two nations to consider in conference, how far, as a matter 
of international law, and how far, as a matter of justice 
and morality, the change in conditions has affected the 
treaty, so far as making it notifiable is concerned. 

Certainly, the strongest advocate of Great Britain 
could not deny that it makes a subject for negotiation, 
and what we want to do in the beginning of this contro- 
versy is to talk the thing over in a good friendly way. I 
was delighted to hear my friend, Mr. King, speak in the 
same way without any possible conference with me, or I 
with him, on this subject of direct negotiation, for that is 
the very point I want to make. 

When Russia raised this point, it resulted in a diplo- 
matic conference in Paris, and that diplomatic confer- 
ence ended the whole matter amicably, and there was an 
adjustment which was satisfactory to all parties. 
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That is what we ought to do, and we ought to do it 
at once, for every day that goes by makes the question 
harder to handle, and when that canal is opened it vdU 
become more and more difficult. What we ought to 
urge the United States to do at once is to do what was 
done in the case of Russia. 

England has already made a demand on us to define 
our right under the treaty. She is entitled to our answer 
now, a just answer, and what the government of the 
United States ought to do at once is to say — "Let us 
have a diplomatic conference in Paris, to which we will 
send seven or eight of the best peace-loving and justice- 
loving men in the United States, to meet with seven or 
eight of the best peace-loving and justice-loving men in 
the British Empire. Let them get together like friends, 
and, by diplomatic conference and direct negotiation, with 
a view to looking at the matter from every point of view, 
from the standpoint of international law, of diplomacy, 
and of human justice, see if they cannot find a way. 

Then, if such a weighty conference as that should 
determine that the treaty was notifiable, and that certain 
readjustments should be made which would bring about 
a settlement, such a recommendation as that to the 
Congress of the United States would change the whole 
situation. 

In that way, we could make a beginning. Then we 
might get a bill through congress to meet the conditions 
that such a recommendation would require. 

Or, on the other hand, suppose we should find that 
certain matters could be adjusted by direct negotia- 
tion, and that certain other questions should be subject 
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to arbitration. We could go before the senate of the 
United States with a great deal better grace and a great 
deal better chance to ratify a treaty of arbitration, in that 
event, to carry out the thoughts which that tribunal or 
diplomatic conference had indicated. 

In any event, it would be a splendid thing before this 
great peace conference, when this celebration of the 
hundred years of peace begins, to have that body organ- 
ized and at work, showing to the world that there was an 
earnest desire on the part of both peoples, to find a just 
and honorable way by which to solve the only controversy 
that stands as a cloud upon our horizon. 

The duty is on us. Great Britain has made her 
demand. We have delayed, and perhaps we have good 
reasons; but the time has come,. and if the great leaders in 
this society will stand together and give the movement 
the moral impetus which they can give It, I am satisfied 
that owe government, this administration, would only 
be too happy to open up a way and start the good work by 
responding to Great Britain, with a proposal to have just 
such a diplomatic conference as followed the controversy 
with Russia in reference to the Black Sea treaty. 

So, tonight, I have resolved simply to present this idea 
to you as earnestly as I could, in the hope that it would 
sink down into the minds of the wise and good men of this 
society, to see if we could not bring about a movement at 
once that will at least put the good work in motion. 

Mr. Wheless: With your permission, Mr. Chair- 
man, I would like to utter this one sentence with refer- 
ence to the suggestion of Mr. Taylor, that this treaty 
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might be denounced for the reason that the conditions 
have changed — 

Mk. Taylor : I did not say such a thing, and I did 
not use any such word. I said it was notifiable. It is 
voidable, but that does not involve any denunciation. 
It is simply the result of a condition by which any nation 
can ask for a modification. 

Mk. Wheless: The only sentence I am going to 
pronounce is this : that the treaty itself provides that no 
change in the sovereignty of the territory over which the 
canal passes alters the terms of the treaty. 

Mr. Taylor : I would like to add a word, Mr. Chair- 
man. It may give a misleading idea to people who do 
not study this question. It has nothing whatever to do 
with that idea. It is simply a provision that, on account 
of the revolutions of those South American countries, 
any change of sovereignty in regard to them would not 
change it, and my remarks cannot be distorted into such 
a meaning as the gentleman gives them. It has no 
possible application to the idea. It is in reference to the 
territory of the countries through which the canal will 
pass. It cannot pass through the territory of the United 
States. It could not be distorted into any such meaning ; 
but my purpose is not to discuss the ultimate merits of 
the question, but simply to pass an opinion. That is 
the reason I am here. The question is one for us to get 
before a diplomatic conference, so that the whole subject 
with relation to all of these questions might be fairly 
considered. 
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Mr. Scott: Mr. Chairman, in asking your permis- 
sion to say a few words, I find it very difficult not to 
follow Mr. Taylor's example and to dwell upon the ques- 
tion of the Panama tolls, about which Mr. Choate spoke 
so admirably, if I may venture to express an opinion, in 
his opening address, and about which Mr. Taylor has 
addressed you at length, rejecting for the more interesting 
question the paper which he had prepared and held in his 
hand upon the subject assigned to him, namely, arbitra- 
tion, especially as it is related to or contrasted with judi- 
cial procedure. I resist the temptation of following the 
illustrious example of Messrs. Choate and Taylor, and 
without commenting upon the views expressed by them 
or attempting to decide when doctors disagree, I would 
ask permission to make some remarks upon the topic 
originally assigned to Mr. Taylor and which he would 
no doubt have illuminated, if Mr. Choate had not led 
him astray. 

It is imnecessary to hold a brief for arbitration. It 
has been tried ever since the first chief justice of the 
United States, John Jay, had the foresight and the 
wisdom to insert in the treaty which he negotiated 
with Great Britain in the year 1794 and which bears 
his name, three articles providing for the arbitration of 
boimdary disputes between the United States and 
Canada, and more especially for the settlement of vari- 
ous claims made by the subjects and citizens of the 
contracting countries regarding the alleged illegal con- 
fiscation of their merchant vessels since the outbreak 
of the French Revolution. The success of the com- 
mission dealing with illegal captures, organized under 
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article 7 of the treaty, and in which Messrs. Gore and 
Pinckney worthily represented the United States, has 
led the United States and Great Britain — ^in a lesser 
degree the other nations — ^to submit questions which 
diplomacy has failed to adjust to arbitral settlement. 
In a list of arbitrations which I saw the other day, it 
appeared that the United States had been a party to no 
less than 65 arbitrations, many of which included numer- 
ous cases, and it has been estimated by competent 
authorities that there have been from Jay's treaty to 
the beginning of the twentieth century approximately 
two hundred instances, if only international arbitrations 
be considered; but mtoy more if the awards of domestic 
commissions, organized under international agreements, 
be included. This is no ordinary achievement. Arbi- 
tration has become the fixed policy of the United States, 
and there are few countries, if indeed there be any, that 
would roundly assert they would not submit disputes 
to arbitration, although they might insist that arbi- 
tration, however serviceable in some cases, has its limi- 
tations, and that all controversies of an international 
character cannot properly be adjusted by this means. 
Indeed the victory of arbitration has been so complete 
that it is regarded as S3aionymous with peaceable settle- 
ment and the fact that diplomacy daily puts an end to 
quarrels which might result in war; that good offices 
and mediation are frequently resorted to; that friendly 
composition has in the past and in the immediate present 
been employed; that commissions of inquiry have a 
useful and a distinct place in the movement for inter- 
national peace are overlooked, and attention is fixed 
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upon arbitration as, to use an ordinary expression, the 
drag-all and cure-all in the international world. The 
triumph of arbitration is an event in the past century. 
In 1819 a famous German publicist, Kliiber by name, 
asked the pertinent question, "Why do we never go 
back to arbitrators? At most we accept the mediation 
of a third power, but this is usually ineffectual. There 
is no longer anything but war, so to speak, which can 
assure the inviolability of the laws." If he were per- 
mitted, in the year 1913, to rewrite his treatise on inter- 
national law, his reference to arbitration would be 
different. 

In mentioning Jay's treaty as introducing arbitra- 
tion into the practice of nations, it is not meant to sug- 
gest that the remedy he proposed was new or novel. 
It was not looked upon with favor in his day and 
generation, and it had not only ceased to be the practice 
of nations, but it had almost passed from their recol- 
lection. It was well known in the Middle Ages, and in 
the ancient world it may be said, as shown by Mr. Raeder 
in his interesting and highly instructive book, entitled 
U Arbitrage chez les Hdlhtes^ beyond the possibility of 
contradiction that among the peoples composing the 
Greek world arbitration was a recognized institution; 
that resort to it was frequent between members of these 
related communities; that special treaties for the settle- 
ment of existing disputes were common; that general 
treaties providing for the arbitration of future disputes 
were concluded and their texts preserved; that a pro- 
cedure not unlike that devised by the First Hague 
Conference was employed in a form which we would 
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consider distinctly modem, did we not know it to be 
ancient. 

It is not, however, my purpose to dwell upon these 
details, which are well known, but rather to say a few 
words about arbitration as defined by the First Hague 
Conference and as it appears to be in practice. Now, 
arbitration is recognized by the Convention for the 
Pacific Settlement of International Disputes, which is, 
I venture to say, the glory of the First Hague Confer- 
ence, as a separate and distinct institution. Good 
ofEces are words of advice. Mediation is properly an 
offer to settle a dispute and participation in the settle- 
ment, although the Conference uses these words as 
synonymous. Good ofl&ces may lead to a settlement, 
but they are not such in themselves, any more than a 
word of advice is tantamoimt to a decision. Media- 
tion may or may not be a settlement accordingly as it 
is accepted or rejected by the parties; but it makes no 
approach to a judicial adjustment. Arbitration, how- 
ever, is a settlement, and the parties submitting the 
dispute to arbitration agree in advance to be bound by 
the award, which may or may not be judicial. It should 
not be a diplomatic compromise, because it is resorted 
to after diplomacy has failed to adjust the dispute, and 
it is to be presumed that the new method will differ 
from the old, not merely that the parties adjusting the 
dispute are different. The Convention for the Pacific 
Settlement of International Disputes, to which I have 
referred, says in its 15th article that ^'international 
arbitration has for its object the settlement of differences 
between states by judges of their own choice and on the 
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basis of respect for law." That is to say, its object is 
the settlement of differences between nations; its essence 
is the settlement of disputes by judges of the nations' 
choice, apparently on the basis of respect for law. There 
can be no doubt that the object is correctly stated, nor 
can there be any doubt that the essence consists in the 
settlement of such disputes by arbitrators of the parties' 
choice. It is, however, open to serious question, if 
arbitral awards are carefully considered, whether the 
disputes have been settled on the basis of respect for 
law. It would seem rather that in many cases the 
arbitrators regard it as their duty to settle the difference 
and thus to maintain peaceful relations on the principle 
of compromise. Thus viewed, arbitration is or may be 
in practice a continuation of diplomatic process, not a 
substitute for it. In this view of the matter the basis 
of respect for law would seem to mean that law should 
not be disregarded when it is evident, not that it should 
be found and applied, as is the case in judicial settle- 
ment. It would seem, however, that the convention 
meant arbitration to be a substitute for diplomacy, for 
it is stated to be ''the most effective and at the same 
time the most equitable means of settling disputes which 
diplomacy has failed to settle.'' This meaning appears 
the more probable, if it be borne in mind that in the 
same article arbitration is recognized as peculiarly 
fitted to settle ''questions of a legal natxure and especially 
in the interpretation or application of international 
conventions." 

Tlie first category is ex vi termini legal, and. the 
interpretation and application of international conven- 
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tions are likewise legal questions. It cannot be denied, 
however, that the terms used are far from precise, and 
the practice of arbiters would seem to suggest that 
they do not regard themselves so much as judges, 
as persons selected by nations by reason of the confi- 
dence had in them to settle disputes as fair-minded and 
conscientious persons would be expected to do. The 
award would seem rather to be an adjustment than a 
judgment, and a distinguished authority, himself an 
arbitrator of large experience, has felt justified in saying 
that the duty of arbiters is to preserve the peace un- 
broken between nations, even at the sacrifice of principles 
of law, and that the acceptability of the award is the 
best test of their success. 

The case is different with judicial settlement. The 
judges are not appointed for the trial of a particular 
dispute, as must necessarily be the case in arbitration, 
where the judges are chosen by the parties in contro- 
versy. The idea of permanency is inherent in a court, 
for, whether the judges be appointed for life or for a 
fixed period, the court itself exists and the successors 
carry on its labors. There is thus continuity in the case 
of a court, which is wholly lacking in arbitration, 
and the one naturally builds up precedents, which the 
other does not. Within nations law is developed by 
the courts; between nations it will be the same. Arbi- 
tration is a thing shadowy and uncertain, fleeting and 
evanescent. Judicial procedxure, on the contrary, is 
substantial and certain, continuous and productive of 
precedent. 

I do not deny the great services which arbitration has 



DISCT78SION ^4^ 

rendered, but I think that the time has come to determine 
its exact nature. If it is in reality a diplomatic adjust- 
ment, nations should know that they are to expect such 
a settlement from an arbitral tribunal. If it is in reality 
a judicial settlement, that likewise should be known, 
because, as I have said before, nations should know in 
advance of the award what they are to expect. If it 
is a diplomatic arrangement, nations may prefer to 
continue negotiations through the channels of diplomacy 
by agents whose conduct they can watch and control. If 
it is friendly composition as distinct from diplomatic ad- 
justment — ^that is to say, if it is the settlement which a 
fair-minded and conscientious person not a party to 
the controversy would suggest — ^nations are entitled 
to know this, because they might prefer arbiters to 
friendly composers, or they might prefer the latter to 
the former. Nothing is to be gained by the confusion 
which seems to exist; indeed, much is to be lost by un- 
certainty, because nations are likely to be unwilling 
either to enter into an agreement or to continue to enter 
into agreements, if they cannot reasonably predict in 
advance the nature of the settlement to be proposed or 
determined. 

One purpose of this conference has been to consider 
the di£Ferent methods of peaceful settlement, and by 
defining the nature of each to clear up the doubts and 
misunderstandings which exist concerning them. I 
have, Mr. Chairman, a very strong feeling which 
approaches a conviction that arbitration, at least in 
practice, is vitiated by compromise, and that the arbi- 
ters, unconsciously it may be, but nevertheless in fact 
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regard themselves as friendly composers, on the one hand, 
and as diplomatists in special mission on the other. 
I think the time has come to insist at least that disputes of 
a legal nature should be settled by judicial process; that is 
to say, that they should be judicial decisions. I readily 
admit that arbitration as distinct from friendly composi- 
tion or from diplomatic procedure has a large field of use- 
fulness, and that nations may well prefer to select per- 
sons of standing, who possess their confidence, to pass 
upon and to get out of the way disputes which, although 
legal in their origin, have nevertheless by delay or mis- 
management assumed a political importance which they 
did not originally possess. To limit the field of arbi- 
tration is not, as I conceive, to impair its usefidness. It 
tends rather to increase it by showing exactly its nature 
and what may be expected of it, and to submit to it 
those controversies which may properly be settled upon 
the basis of respect for law, in the sense that law shall 
not be disregarded. In the same way, clearness regard- 
ing the nature of friendly composition and the fimctions 
of commissions of inquiry will, by limiting the field, show 
clearly and conclusively the cases in which resort may be 
had either to one or both of these agencies, and I believe, 
and it is for this reason that I have ventured to make 
these observations, that the cause of peaceful settlement 
will be advanced by defining the nature and scope of 
the various agencies with which the peace movement 
is so fortunately endowed. 

The Pkesidino Officek: The question of "Com- 
missions of Inquiry " will now be discussed by Mr. Chand- 
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ler P. Anderson, a member of the British and American 
Commission for the Settlement of Claims, and formerly 
of the State Department. 

The Secrexaky (James Brown Scott): Mr. Chair- 
man, I have just been informed that Mr. Anderson, 
who was to read a paper upon commissions of inquiry, 
has been called by telephone to New York, and I am 
sure I voice the general regret of the audience that Mr. 
Anderson, who has had a large experience in commissions 
of inqiury and who was coimselor of the department of 
state when President Taft's treaties of arbitration with 
Great Britain and France were drafted, which, as is 
well known, contained provisions for commissions of 
inquiry to pass upon any and all questions which might 
be submitted to them, and especially to decide whether 
a question was or was not arbitrable. It would be 
presumption to attempt to make the address which he 
would have delivered on this occasion and in the brief 
remarks which I venture to make upon the subject I 
do not act as his spokesman. Indeed, I fear that I do 
not quite share his views, and in any event I would not 
have you consider me either as representing him or his 
views. 

The essential feature of a commission of inquiry is 
that it finds facts, and that it does not apply the law. 
Its value, however, is very great, because many of the 
bitterest disputes between natons turn upon a fact, 
the existence of which is maintained by one party and 
denied by the other. The ascertainment of the fact in 
such cases is thus tantamount to an adjustment of the 
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controversy. Now, it frequently happens that we find 
facts according to our interests, even although we be 
reputable persons and unconscious of prejudice or bias. 
Therefore, the First Hague Conference, which recom- 
mended commissions of inquiry, stated that the com- 
missions should be international, rightly believing that 
the presence of strangers to the dispute was essential 
to a proper and therefore acceptable finding. The 
differences were, according to article 9 of the Conven- 
tion for the Pacific Settlement of International Disputes, 
to be of an international nature on points of fact as to 
which diplomacy had not reached an agreement, and 
the purpose of the commission of inquiry is declared to 
be "to facilitate a solution of these differences by eluci- 
dating the facts by means of an impartial and conscien- 
tious investigation." 

We all know that the Maine was blown up in the 
harbor of Havana in 1898. We do not know, or at least 
we did not know before the outbreak of the Spanish- 
American War, whether it was due to an accidental 
explosion from within, or whether it was due to outside 
agendes. In the first case Spain could not properly 
be taxed with responsibility; in the second case Spain 
might have been responsible, if the explosion were traced 
to the Spanish authorities or if the authorities were 
properly taxed with neglect of those precautions neces- 
sary in the case of a vessel entering the harbor of Havana 
in the year 1898. I do not mean to say that the explo- 
sion of the Maine was the cause of the war, although 
we all know that it was remembered and in what offensive 
terms; but the fact that the explosion occurred at a time 
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of great tension between the two countries made a 
peaceable settlement of the disputes between them ex- 
ceedingly dif&cult and in the opinion of many competent 
judges, war became inevitable after the accident or 
outrage, as it may be considered. 

It is well known that President McKinley, who had 
lived through the Civil War and had taken an honorable 
part in it, did not want war, and it can readily be im- 
agined what a great assistance an international commis- 
sion of inquiry would have been to him and his adminis- 
tration. If the Conference had met in 1897 instead of 
1899, ^^ ^s f^^ ^o presume that an international instead 
of a national commission would have been appointed; 
that the facts, in so far as they could be foimd, would 
have been, to use the Hague expression, elucidated, 
and that the public would have been forced to suspend 
judgment until the facts had been published. I do not 
maintain that war would not have broken out, for I 
am neither a prophet before nor after the fact; but the 
time required by an international commission to find 
the facts would have given time for thought and 
reflection. If the explosion had been found to be inter- 
nal, Spain would have been exonerated; if, on the con- 
trary, the explosion had been foxmd to be from without 
and if Spain had been taxed with responsibility, proper 
reparation could have been exacted. In any event, 
the finding of the facts in dispute by an international 
commission would have had a quieting effect. 

If it be thought that the illustration I have given is 
too h3^pothetical upon which to base a conclusion, I 
would refer to the Dogger Bank incident, which happened, 
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I believe, in 1 904. The Russian fleet under the command 
of Admiral Rojdestvensky on its ill-starred and ill- 
fated voyage to the Sea of Japan, where it was anni- 
hilated by the Japanese fleet under the command of 
Admiral Togo, was passing through the North Sea 
when sailing vessels were descried in the distance. 
They were harmless British fishing craft, but to the 
Russian authorities, intent on finding and destro3dng 
the enemy — ^for Russia and Japan were at war — they 
assumed the proportions of a Japanese fleet, or at least 
Japanese vessels were thought to be among them. Fire 
was opened, vessels were injured, and some of the crew 
killed. Now, here was a case, to quote the Hague 
Convention, of differences of an international nature. 
The Russian admiral stood stoutly by his contention, 
which was denied as stoutly by the British authorities. 
Facts, and only facts, were involved, and blood had 
flowed. The Hague Convention, however, was in exist- 
ence. A reference to a coiomission of inquiry was 
suggested. Both parties accepted it and invested it 
with the power not merely of finding facts, but of fixing 
responsibility. The commission met at Paris. It found 
that the hostile fleet consisted merely of fishing smacks; 
that no Japanese vessels were lurking or hidden within 
it; and so finding it taxed Russia with responsibility and 
assessed damages, which were paid. We must there- 
fore accept commissions of inquiry as potent agencies 
for peace and resort to them as calculated to preserve 
peace. 

The finding of the facts in this case would in reality 
have settled the controversy, although the commission 
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had not been authorized to assess damages, for as soon 
as it was established that no Japanese vessels were in 
the North Sea at the time, the action of the Russian 
admiral was unwarranted and his government was 
responsible for the action of its agent. Under the 
Ebigue Convention resort to commissions of inquiry 
is volimtary. It is merely recommended by the signa- 
tory powers that differences of an international na- 
ture be submitted to such a commission. It is not 
compulsory. It is a point about which authorities 
differ as to whether the resort should be voluntary or 
compulsory, but I venture the opinion that the mere 
existence of the institution is in itself sufficient to compel 
a submission to it, either with or without a treaty to 
that effect. 

In considering the functions of a commission of in- 
quiry, it shoxild be borne in mind that it is devised to 
find facts and that the type of mind required for this 
purpose may well differ from the qualities needed in a 
diplomat, an arbitrator, or a judge, and it is believed 
that the best results are to be obtained, not by invest- 
ing commissions of inquiry with the power to pass upon 
questions which could properly be settled by other agen- 
cies. Limiting the nature and scope of the commission 
of inquiry to the finding of facts is not in any way belit- 
tling its usefulness, for, if good offices, mediation, friendly 
composition, arbitration, and judicial procedure exist, 
not to speak of direct negotiations which have failed 
before a resort to any of these is had, and if the nature 
of each be defined and clearly understood, nations may 
choose the agency best calculated to terminate the 
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dispute, and by avoiding overlapping or confusion, the 
cause of peaceable settlement is advanced. 

There seems to be a tendency at present in favor 
of commissions of inquiry, and it has been proposed by 
persons of authority to submit to national commissions 
or specially constituted commissions, in which the inter- 
national element is represented, all differences be- 
tween nations; but if the views which I have endeavored 
to advance be correct, it would appear that agencies 
exist for the settlement of international controversies, 
with the exception of a tribunal for the decision of purely 
legal questions, and that resort should be had to the 
appropriate agency, instead of submitting all disputes 
to any one agency. This would not, as I have said, con- 
tract, but rather enlarge the scope of peaceful settlement 
and give precision and definiteness to each institution. 

Leaving out of consideration good offices and media- 
tion, which are, however, diplomatic functions, it may be 
said that the type of mind which is required for diplo- 
macy is a specialized type, and that it acts in accord- 
ance with the traditions of the profession. The quali- 
ties of the friendly composer are likewise special qualities. 
The equipment of the judge who finds principles of law 
and applies them to facts as found requires a special 
training, and the judge acts in accordance with traditions 
of long standing and in accordance with a prof essional 
standard. As I have previously stated, finders of facts 
must possess certain qualifications and the possession 
of these does not imply the existence or the existence 
in an equal degree of the qualifications required in the 
other methods of peaceful settlement. The practice 
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of nations is in accordance with these views. Foreign 
offices everywhere exist and diplomatic agents have 
been appointed to conduct negotiations with foreign 
countries. In Anglo-American practice facts are found 
by the jury, and it is common knowledge that the juror 
does not need to possess the qualifications of the judge. 
Law is found and applied to the facts by judges trained 
in the theory and practice of law. The first Hague 
Conference apparently recognized this distinction^ when 
it created commissions of inquiry and limited their 
functions to the finding of facts and invested arbiters 
with the power to settle controversies on the basis of 
respect for law. It would, in my opinion, have been 
better if the convention had required arbiters — that 
is to say, judges of the parties' choice — to decide in 
accordance with principles of law, if the Conference 
really meant that arbitral adjustment was to be synony- 
mous with judicial decision. In such a case the experi- 
ence of nations in their foreign relations and of nations 
within national lines would have been incorporated into 
the convention and we would have had a clean-cut 
division of power among the various agencies. In view 
of the regret I have expressed that the commission of 
inquiry was not devised before the Spanish-American 
war, and in view also of the imstinted commendation 
of the findings of the commission to determine the facts 
involved in the Dogger Bank incident, it cannot be said 
that I am unfriendly in any way to commissions of in- 
quiry, but I think that, given the different categories 
of disputes which may arise between nations, and the 
different qualities of mind required to pass upon them, 
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it is imwise to invest a single body composed of the same 
persons with all the functions of these different agencies. 
It is, I conceive, better to analyze the various agencies and 
the categories of disputes, and to use the agency whidi 
seems best qualified both by its composition and by the 
attainments of its members to decide the particular 
dispute, rather than to overburden any one agency, 
however serviceable it may seem, by investing it with 
the f imctions of all. 

I am therefore in favor, Mr. Chairman, of observ- 
ing the limitations of the Hague Convention in regard to 
commissions of iniquiry by confining them to the finding 
of facts, instead of enlarging their fimctions so as to 
make them at one and the same time a diplomatic, 
an arbitral, or a judicial tribunal. The Hague Con- 
ference drew upon the experience of the nations, and we 
cannot afford to disregard experience if we would create 
serviceable and beneficent institutions. 

The Presiding Officer : We will now be addressed 
by Mr. W. H. Short, of the New York Peace Society, 
on the same subject as that originally assigned to Mr. 
Taylor. 

CERTAIN PERMANENT VALUES IN THE 

ARBITRAL METHOD 

W. H. SHORT 

The provision of a place on this program for the dis- 
cussion of arbitration as a means of settling differences 
between nations, is a wise expression of opinion by the 



SHORT 25Z 

program-makers, to the effect that we who advocate the 
establishment of a permanent international court of a 
judicial nature ought to make it known that we recog- 
nize certain important and permanent values in the arbi- 
tral method; that we hold arbitration and judicial settle- 
ment to be not rivals but friends; that we would not 
replace by an imtried institution, however promising it 
may appear, the tribimal at The Hague whose fourteen 
years of existence have proved its great usefulness, but 
desire only to extend and strengthen the habit of peaceful 
settlement by supplementing it with an instrumentality 
of a different nature which may be able in certain cases to 
render services that the agency now existing is not so 
well fitted to give. 

A very suggestive argimient, from analogy, for the 
arbitral method between nations is f oimd in the practice 
of arbitration of commercial disputes as now carried on 
in our business commimities — and it cannot be said that 
these are not amply supplied with courts of justice, and 
with eminent representatives of the great and learned 
legal profession. If, moreover, there be any paucity of 
statutes for the settlement of any conceivable question 
on which men of business may disagree, our legislatures 
are in the way of supplying the deficiency at no distant 
day. 

Yet in this enlightened twentieth century, and after 
many hundreds of years in which the courts have been 
looked to as the source and defenders of justice, the 
plant of arbitration is not only flourishing vigorously in 
the very presence of the courts, but is every day waxing 
more comely and putting forth new branches. I have 
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been interested to learn, e.g., that the publishing firms 
of New York City are accustomed to put in their con- 
tracts with authors a provision that in case a difference of 
opinion shall arise in regard to any provision of the con- 
tract the matter shall be referred to arbitrators for de- 
cision. This custom I imderstand to be practised also 
by other business groups in the same dty. The cotton, 
stock and produce exchanges of the metropolis all 
maintain arbitration boards for the use of their members 
and other merchants. The representative of the chamber 
of commerce in the same dty furnished me with the in- 
formation that settlement by their arbitration board is 
being sought more frequently than at any time in its 
existence of over a century. The contracts now being 
made for subway construction in New York carry pro- 
vision for arbitration of any disputed points which 
may arise. The public is learning to look to arbitration 
as about the only promising and right way of settling 
differences between labor and employers. And on the 
other side of the Atlantic, as we are told, arbitration of 
commerdal disputes of all kinds is hdd in even greater 
favor than with American merchants and men of affairs. 
When one comes to inquire why men of experience 
and wisdom prefer in so many cases to appeal to the 
arbitral board rather than to the court of law, the 
reasons given are such as to make a conservative and 
timid man a little fearful to repeat them lest he be 
charged by the defenders of the courts with contumacy. 
Loyalty to truth, however, makes it necessary to say 
that among the explanations heard are, on the one hand, 
that certain classes of causes do not lend themsdves 
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readily to judicial decision^ and, on the other, that men 
who have confidence in the righteousness of their cause, 
even though it be of the same nature as those with which 
the courts are constantly dealing, feel more certain of 
securing justice at the hands of arbitrators, since by this 
method they avoid on the one hand the lottery of deci- 
sion by jury, and on the other the defeat of justice by 
the technicalities of the courts. A lawyer whose name 
would be well-known to all of you, tells of sitting lately 
with two other lawyers on a board of arbitration where it 
was thought to be necessary to stipulate that the arbi- 
trators should not be boimd in their decision by the rules 
of law and equity, but should arrive at a settlement by 
any means that would give substantial justice. Another 
gentleman whose experience qualifies him as a witness 
made this week the roimd assertion that all high-class 
lawyers are in favor of arbitration as against judicial 
decision in trade disputes. 

We seem, therefore, to be quite free to proceed to a 
brief discussion of the arbitral method in the comfortable 
assurance that it is not a discredited and discarded 
method, a half-way house in which men tarry for a little 
while, as they journey from the self-redress of primitive 
men on the one hand, to the better and final goal of judi- 
cial settlement on the other. The arbitral method, rather, 
has a place and value of its own, supplementary to a 
trial at law; just as the judicial method has a place of 
superior usefulness where judicial determination rather 
than fair and friendly adjustment is desired. 

The first admission then, to be made in favor of the 
arbitral method between nations is that, just as in the 
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relations of men with one another, so also in the inter- 
national realm, certain cases of difference lend themselves 
more readily and naturally to settlement by methods of 
adjustment than by legal determination, and that still 
other classes of cases call for settlement to which law is 
not applicable. 

It is no part of the purpose of this brief paper to go 
exhaustively into a discussion of the nature of the various 
differences which arise between sovereign states, calling 
for settlement by extra-diplomatic means. It can at 
once be granted that questions of a legal or judicial 
nature only ought to be settled by a court of law — and the 
usefulness and even the necessity for the permanent 
court is conceded. 

But there remain a very large number of differences 
between nations which are much the same in character 
as those which men of calm judgment and experience are 
accustomed to refer to a board of arbitrators. Since the 
signing of the Jay treaty in 1794, about six hundred 
cases of arbitral settlement are said to have occurred, a 
very large proportion of them within the last half cen- 
tury. Many of these must have had to do with matters 
of very small importance. In many of them, facts and 
not law were at issue. We can hardly suppose that a 
method of settlement which has been so extensively 
practised, which has grown so rapidly in favor, and which 
has in the main proved so satisfactory that the awards 
have been imif ormly accepted will be at once or at any 
time wholly abandoned in favor of a supreme court of the 
world. Such questions as our joint high commission 
are deciding from month to month along the water-ways 
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that divide out territories from those of our northern 
neighbor, are cases for just such an arbitral tribunal as is 
now dealing with them so satisfactorily. Questions of 
boundary lines, pecuniary claims and like matters, we 
may, I think, confidently expect will continue to be de- 
termined in the same sensible manner as they are now 
being settled between this country, Great Britain and 
the several South American states. 

Such cases as those mentioned could no doubt be 
dealt with by an international law court if it were thought 
advisable. But as far as I am aware no one has as yet 
had the temerity to suggest that questions of national 
honor shall be sent to a judicial tribunal for determina- 
tion by the cold and unbending process of law. This 
class of cases is hard to define. Perhaps we shall come 
as near to a definition as is needed for our present pur- 
poses when we say that any question which at the mo- 
ment the citizens of two countries are ready and rather 
anxious to fight about is a question of national honor. 
Now men do not ordinarily go to law xmder such cir- 
cumstances. If a fight is to be avoided, it is done by 
the good offices amd arbitration of friends. Ex-President 
Taft has gone as far as any responsible statesman in 
his advocacy of judicial settlement. But his proposal 
concerning questions of honor was that they might be 
referred to "courts of arbitration," to "a tribunal com- 
posed of men of honor, who \mderstand questions of 
national honor." In the general arbitration treaties 
negotiated by his administration it was proposed to 
refer such questions either to the arbitration tribimal 
at The Hague, or to a special board of arbitrators agreed 
upon for the purpose by the parties to the dispute. 
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An argument that has frequently been used in favor 
of a permanent court is the probability that nations will 
be more ready to trust their causes to a permanent bench 
of judges who decide in accordance with law and prece- 
dent than to a tribunal of temporary character which 
acts on the principle of compromise and adjustment 
It can be freely admitted that this will prove true in 
many cases — ^possibly in most. 

There is, however, room for fear that the permanent 
court would fail, in certain cases, to accomplish what is 
hoped for it, for the very reason that it was a permanent 
and fixed bench of judges. The reasonings of such a 
court and the precedents established by it would be care- 
fully studied. After it had decided a few important cases, 
the views it might be expected to take in certain classes 
of cases, the arguments that would probably weigh with 
it most heavily, would be forecast with a reasonable 
degree of certainty. The sort of outcry which has been 
raised in the United States against the submission of the 
Panama tolls dispute to the Hague Tribunal, on the 
strange-sounding plea that an imbiassed bench of judges 
cannot be made up from among the nearly one hundred 
eminent gentlemen who constitute this panel, would 
seem to be a mild instance of the criticism that might be 
expected in more strident tones to be directed against a 
court whose personnel was known, whose characteristics 
and reasonings had become familiar, on the alleged groimd 
of bias and partiality. A tribunal like that which now 
exists, in which the parties to the dispute may have a 
hand in choosing the judges who shall compose the court 
is much less open to such objection — ^though it may 
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frankly be admitted that a country which thoroughly 
distrusts the justice of its cause may be expected to 
object to any tribimal whatever. 

For it is to be remembered that there is nothing so 
individualistic, so selfish, so possessed of an outworn 
sense of honor in the world of today as those political 
entities we call nations. The social ideals which have 
come to operate so powerfully on individuals in our 
commimity life have left very few of those quarrelsome, 
quixotic persons so common in an earlier development. 
But a national patriotism, carefully nourished and based 
to no inconsiderable degree on ignorance of others, on 
prejudiced history and on extravagant claims for the 
disinterestedness and the all-roxmd superiority of its 
own citizenship and its own institutions, has shaped our 
national life in this matter of honor after the pattern of 
the seventeenth or eighteenth century gentleman. It 
is an easy matter for a few demagogues so to play upon 
this spirit of patriotism as to persuade the nation that 
it would be false to all its traditions and to posterity if, 
by submitting a difference to a court that lay under sus- 
picion of looking at the matter in dispute differently than 
it appeared under the mirage of super-heated patriotism, 
it should run a risk of losing its contention. It might, 
therefore, very well happen that a permanent court 
without compulsory process would frequently be refused 
just that class of delicate and urgent cases which it is 
contended that a judicial court already in existence 
would be ideally fitted to receive, and that they would go 
instead to courts of arbitration. 

Of course the argument for the permanent court would 
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be a stronger one and the objection would be largely 
swept away if an agreement could be secured to give the 
court jurisdiction over certain classes of cases, such as 
the interpretation of treaties, so that a summons could 
be issued and a trial instituted on the motion of one 
party to the difference. But it is to be feared that such 
a proposal would prove fatal to the project for the estab- 
lishment of the court. It is well known how suspicious 
several of the nations are of the mildest proposals looking 
towards compulsory and even obligatory arbitration, 
and that past sessions of the Hague Conference have 
narrowly escaped disaster at this point. 

A fear appears to exist, also, especially in Europe, 
lest the American plan of a permanent judicial court, if 
put into practice, should operate, in the absence of ade- 
quate international law-making bodies, to fix and harden 
down upon the nations a system of law and procedure that 
is abhorrent to the ethical ideals which the individuals 
who compose the nations are coming to hold. The 
meagreness of international law is pointed out in justi- 
fication of this position, as well as the fact that much of 
the law and many of the precedents which now exist are 
so thoroughly bad that the fewer we add to the collection 
the better, if they are to be of like nature. 

The objection is no doubt answered in large part by 
saying that, as lawyers and judges carried the common 
law of England with them into the new territories of our 
Union, contemporaneously with their settlement, so also 
judges and lawyers would carry with them to a supreme 
court of the world, a great body of just principles and 
practices which would soon come to have the force of 
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law, thus the content of international law would, by one 
and the same process, be enlarged and purified. It can 
be said also that we are not wholly without the means of 
international legislation, since the Hague Conferences, 
as well as treaties and conventions between states are 
able by slow degrees to change and remedy objectionable 
features of international practice. 

But after all has been said, it may well be doubted 
whether the objection is wholly answered, whether appre- 
hensions as to the character of the judge-made law a 
permanent court would establish would not in part be 
justified by the event. It is a well-known fact that 
municipal law, in spite of the existence of numerous 
l^slative bodies whose task it is to keep it abreast of 
the public conscience, lags far behind the thought and 
ideals of the people. Some of the best legal minds of 
today are engaged chiefly in the effort to release the 
courts from their bondage to precedents and procedure 
which lead on the one hand to a denial of justice, and on 
the other to the discrediting of the courts. 

It must be admitted also that the code of interna- 
tional law as it now exists is in some considerable part an 
outgrowth of the often very objectionable practice of 
nations. International law permits all sorts of evils. 
It is quite complacent in the presence of hostile tariffs, 
and of war loans and sale of weapons to belligerents under 
other flags. It permits in time of war the abominations 
of blockade and search, the destruction of private prop- 
erty, the capturing of prizes at sea, the sowing of contact 
mines in private waters and on the high seas in the track 
of neutral commerce. It legitimatizes plunder, conquest 
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and the levying of wax indemnities. It recognizes the 
right of nations to declare war in accordance with their 
sovereign will, either with or without cause, to kill and 
to practise such atrocities as lust and hate may choose. 
The seipent-trail of the low political ethics of the middle 
ages lies on the pages of our international law-books of 
today. 

There may, therefore, be a grain of wisdom, even 
though hidden among much chaff, in the idea that 
judicial settlement ought not to be transplanted to fields 
that are not prepared for it, that courts ought not to 
out-travel just law, that the supreme task of the present 
moment is concerned with the conference rather than 
the court. For there may be a danger of fixing still 
more firmly upon our world-life the shackles of out- 
grown customs, of creating precedents which men will 
want to break, but will not easily be able to break. 
What we want after all is not so much a particular sort 
of court as just law; not so much judicial settlement as 
just settlement. 

In conclusion let it be said that if the contentions of 
the writer are correct the arbitral method is likely to 
continue in permanent use for the settlement of certain 
classes of international questions; that in cases where 
feeling runs high and nations are amdous to win they 
will frequently prefer to arrange special arbitral tribu- 
nals rather than to make appeal to a permanent judicial 
court; that, contrary to the argument frequently ad- 
vanced, there may, in the present state of international 
law, be compensating advantages in the fact that arbitral 
tribunals do not establish precedents which must be f ol- 
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lowed in future decisions. Taken together I believe 
these considerations establish so strong a case for the 
permanent value and usefulness of the arbitral method as 
to justify us in taking care that in our advocacy of the 
hoped-for court we shall not discredit the present tribunal. 

THE NECESSITY OF INTERNATIONAL LEGIS- 
LATIVE AGENCIES FOR THE SETTLEMENT 
OF NON-JUSTICIABLE ISSUES 

GEORGE H. BLAKESLEE 

The evolution of the family of nations from the 
reign of force to the reign of law is taking place along 
the same paths as those which each of the nations has 
travelled in substituting within its individual borders 
justice and reason instead of private war. The develop- 
ment of an international court to settle disputes of a 
legal nature arising between sovereign states, it has re- 
cently been pointed out, is already closely following the 
steps by which natioDal courts have been established. 
In the earliest times individuals settled their personal and 
clan differences by arms; later they employed, with in- 
creasing frequency, the arbitration of their neighbors; 
gradually courts developed, recourse to which was at first 
optional; finally private war was forbidden and the set- 
tlement by a legal tribimal of every justiciable dispute 
between individuals was made compulsory. 

So among nations, until some hundred years ago, 
issues which they were imable to settle by diplomacy 
they determined by war; in the nineteenth century they 
began to refer many of their differences to arbitration; 
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in 1899 a world court was established, recourse to which 
was optional; finally the submission of international 
questions of a legal nature to a tribunal rather than to 
war is rapidly becoming obligatory. Not only have a 
large proportion of the leading states bound themselves 
by treaty to submit to some international court all Is- 
sues except those involving national honor, independ- 
ence, or vital interests, but the last Hague Conference 
agreed to the principle that arbitration of a large class 
of international disputes should be made compulsory and 
voted in favor of the establishment of a court of arbitral 
justice, to be more permanent and guided more strictly 
by rules of law than the present so-called permanent 
tribunal at The Hague. 

So rapid has been the progress towards the estab- 
lishment of a world court, so generally do the nations 
submit strictly legal issues, almost as a matter of course, 
to arbitral decision, that, although much remains to be 
done to perfect a proper tribxmal, it is now possible to look 
forward with confidence to the time in the not distant 
future when all justiciable disputes arising between two 
or more states, such as those involving the interpreta- 
tion of existing international law or of treaty, will be 
uniformly referred to the decision of a permanent inter- 
national court. It is wise, then, to consider how much 
this victory will accomplish, and whether it will place 
the world upon a permanent peace basis. If it will not 
do so, it is well to ask ourselves what remains to be 
done to prevent international war and bring about a 
stable world organization. 

It is evident from a study of the history of recent 
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wars that had a permanent court existed to which nations 
regularly referred their differences of a justiciable naturey 
this would have prevented a number of armed con- 
flicts during the past two centuries. Our war of 1813 
was caused by issues which such a court could have 
settled: the legal status of ships upon the high seas^ 
the rights of neutral merchantmen, and the dispute 
whether or not Napoleon had actually repealed his de« 
crees against American shipping. The attack of England 
upon Spain in 1739 was brought about by legal differences 
over the right of search and over the amoimt of damages 
due English subjects from the Spanish government. The 
War of the Lorcha Arrow between Great Britain and 
China, in 1856, grew out of the legal question whether a 
state has the right to seize a ship flying a foreign flag, 
in case it has evidence that the permission to use the flag 
has been obtained by fraud. The invasion of Bolivia by 
Chile in 1879 was due to the neglect of the former to ob- 
serve the stipulations of a treaty, the validity of which 
was an issue between them. 

A permanent world court, to which the nations uni- 
formly submitted their differences of a justiciable nature, 
would prevent such wars as these. It would make the 
ordinary life of the family of states not only more peace- 
ful but more free from the bickering and friction which 
often lead to lasting antagonisms. It would settle the 
every-day disputes, such as those depending upon an 
interpretation of international law, as the Carthage and 
Manouba cases just decided by the Hague coiut; those 
involving interpretation of treaties, as the Newfound- 
land fisheries tangle; and those presenting merely an 
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issue of fact, as the Chamizal case, where the interna* 
tional commission passed upon the question whether the 
Rio Grande changed its channel at a certain point by 
gradual erosion or by violent river action. 

But a world coxirt, no matter how efficient and how 
universally respected and obeyed it may be, will never 
of itself bring about a stable international organization; 
there must be some agency or agencies by which the 
several states may change existing law, enact new law 
for new conditions, and determine by their collective 
wisdom problems outside the realm of jurisprudence. 
There is the same necessity for legislative action in 
matters concerning the family of nations, as there is 
for such action within each sovereign state. It is 
notable in the evolution of the nation, in its internal 
regime, from a rule of force to a rule of law, that the 
creation of a court to settle disputes involving the inter- 
pretation of law, was followed by the development of a 
legislature. If a nation had courts empowered to enforce 
written law, yet no legislature, this condition would result 
in perpetuating outgrown institutions, preventing prog- 
ress, hindering equitable adjustment and causing class 
and sectional bitterness and probably recurring dvil wars. 

In the development of the nation, the absence of a 
legislature adequate to express the will of the citizens as 
a whole, has often led, in spite of the existence of courts, 
to internal conflict and revolution as the only means of 
securing redress from the exactions of existing law. The 
bitter peasant revolts in France, England and Germany 
were armed attempts to modify the regulations of serf- 
dom, a struggle which today would be made in a national 
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legislature, provided it were properly representative, rather 
than on the field of battle. The French revolution 
took place because the entire organization of the coun- 
try, in government, society and industry, was outgrown 
and unsuited to existing conditions, and resort to arms, 
in the absence of a legislature, was the only method of 
effecting changes demanded by the people as a whole. 
The recent Russian revolution, also, an effort to over- 
throw old, oppressive laws and administrative regula- 
tions, was made by force, since there was no legislature 
to which the issue could be taken for settlement. 

So among the nations, even after adequate provision 
shall have been made for the settlement of all justiciable 
disputes in a world court, there will yet remain legis- 
lative issues for the solution of which some means must be 
found. Historically it has been these legislative, in dis- 
tinction from the justiciable, issues which have caused 
the great majority of the wars of the past century. The 
long struggle for Italian unity well illustrates this. 
There was no dispute regarding either facts or interna- 
tional law; could the legal right of Austria to rule over 
northern Italy have been brought before an international 
court of justice, it would have been able to give but one 
decision, that Austria's possession of Lombardy and 
Venice was valid by the law of territorial sovereignty. 
But the strict legality of Austrian rule was not chal- 
lenged; the issue was — should a country luiited in race, 
language, and culture, as well as by natural geographical 
boundaries, be also xmited in its government; or shoidd 
disunion be continued by the enforcement of existing law? 
This was not a legal, but a legislative issue: the only 
means of settlement was war. 
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The Balkan problem has been legislative^ not judi- 
cial. There has been no question of the legality of Turk* 
ish sovereignty; and although the Ottoman government 
has often failed to keep its treaty pronuses of reform, 
there have been no justiciable disputes of real impor- 
tance. The great issue has been whether the interna- 
tional law of territorial sovereignty should continue to 
be enforced in this section, or whether it shoiild tem- 
porarily be set aside, and a new political distribution 
of land made which would better suit the racial, reli- 
gious, social, economic and cultural situation in the Bal- 
kans, and which would, at the same time, satisfy the 
legitimate claims of the other states of Europe. This is 
a complicated international legislative problem, compar- 
able to that of drawing up a tariff act for such an ex- 
tended and diversified country as the United States. 
An international court of justice would not help in the 
least in completing this task. 

The attempts to solve these two strictly legislative 
problems, the unification of Italy and the proper re- 
marking of international boundaries in the Balkans, are 
accountable for some three-fourths of the strictly Euro- 
pean wars of the past himdred years. 

At the present time, the fundamental international 
issues which threaten the peace of the world, and proba- 
bly will continue to threaten it for some years to come, 
are practically all legislative in character. One of the 
most important of these, aside from the ever-present 
Balkan tangle, is whether the prolific peoples of the Ori- 
ent are to remain confined within their greatly over-pop- 
ulated territories, or whether they are to settle in, or 
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even annex^ some parts of the under-populated coun- 
tries which by existing international law belong exclu- 
sively to European races. Another problem of impor- 
tance is the proper or equitable distribution of colonial 
and dependent territory among the world powers; the 
desire for more land leads the states interested in expan- 
sion to maintain increasingly strong armies and navies 
in order to push their claims, if necessary, by force. 

These are all legislative issues, and are liable to be 
settled by war until agencies are created which will ex- 
press regarding them, with some clearness and definite- 
ness, the combined judgment of the nations of a con- 
tinent or of the world. 

In order that there may be legislative settlements of 
these international problems, the same general condi- 
tions must exist in the family of states as those which 
make popular legislation possible and effective within the 
nation. These are, at least: (i) a recognized commu- 
nity of interest, (2) an exchange of ideas and opinions, 
and (3) a reasonable willingness to accept the judgment 
of the community, either that of the nation or that of 
the world as the case may be. In the creation of these 
conditions within the family of states, there has been 
remarkable progress within the past few decades. The 
internationalizing of business and of credit is relatively 
recent. It is only within our own times that reckless 
finance in Argentina wrecks a great British banking 
house, which, in turn, causes suffering throughout the 
United States; and that a panic in Wall Street with- 
draws gold from the vaults of the Imperial Bank in 
Tokyo. So closely bound together financially and com- 
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merdally are the different nations that any disturbance 
affects them all. A war, or even a serious threat of war, 
injures the world as a whole just as a serious industrial 
strike injures the entire locality in which it takes place. 
This community of interest is not merely financial^ but 
political as well. Every leading nation is deeply con- 
cerned in the problem of the proper distribution of de- 
pendent territory, and nearly every one of them in the 
struggles of the Oriental peoples for the right to settle in, 
or even possess, lands of white races. 

The world as a whole, also, is coming into increasingly 
close touch with the real thought of its different peoples. 
This is shown by the importance given in the press of 
each coimtry to quotations from the influential journals 
of other lands, by the almost numberless international 
congresses where the leaders of national opinion meet 
together, by the international visits of chamber of com- 
merce delegations, by the exchanges of professors, and 
the extended residence of many students in foreign uni- 
versities, and by the various conferences recently organ- 
ized for the piupose of bringing about a more sympathetic 
appreciation of other races and their civilizations. 

The respect now paid by the most advanced coxm- 
tries to the points of view and to the judgments of the 
other members in the family of nations is one of the 
marked developments of recent times. A notable in- 
stance is the attitude of our own people regarding the 
question of the Panama Canal tolls. The protest of the 
British government against the exemption from canal 
dues of our coastwise shipping has been, for the most part, 
impartially considered; a majority of thoughtful Ameri- 
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cans evidently have concluded that the contention of 
Great Britain is justified, at least in its insistence that 
the provisions of the Canal Act claimed to be in viola- 
tion of treaty should be stricken out or else the issue 
should be submitted to arbitration; and the result will 
undoubtedly be the repeal of the exemption provision. 
Similarly, the belief of the people of Colombia, which 
is shared by nearly all Latin- Americans, that the United 
States was legally and morally wrong in its conduct 
relating to the establishment of the independence of 
Panama, has made the leaders of opinion in this coun- 
try increasingly insistent that this matter be settled 
upon some equitable basis. Regard for the judgment 
of the world, too, is largely responsible for the constant 
acceptance of arbitral awards by states whose claims 
have been wholly or in part rejected by the arbitrators. 
In contests between two different nations, it is notice- 
able that in recent years each has made the most stren- 
uous efforts to turn the opinion of the world in its favor. 
This was attempted by both Japan and Russia during 
their late war; while somewhat more recently the Rus- 
sian revolutionists and the Finnish nationalists have 
systematically tried to convince this country of the right- 
fulness of their cause. Those who have followed the 
Balkan wars of the past two years must have been 
struck by the appeals issued by the various contestants, 
in which they laid before Europe and the world the jus- 
tice and expediency of their demands; this is substan- 
tially the same method used by organizations within a 
nation when they publish statements in order to create 
sentiment favorable to some national legislative pro- 
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posal. All of these appeals to the judgment of the fam- 
ily of states is based upon the belief that a strong, 
generally-held world opinion will be of sufficient moral 
power to give eventual victory to the side which it sup- 
ports. 

The conditions, then, which are necessary as a basis 
for the settlement of international problems by legisla- 
tive agencies are already in large measure in existence. 
The nations, too, are now resorting to legislative action 
more widely and successfully than is generally recog- 
nized. By their delegates at the Hague Conferences 
they modify old and enact new laws, pass resolutions, 
create courts and appoint commissions. This world- 
legislating is as yet a slow and a cumbrous process, but 
it is about as effident as that of our own continental 
congress scarcely more than a century ago, and the 
laws passed are probably as well obeyed. 

The issues arising between sovereign states, which 
correspond to the conflicts in economic interest between 
the different sections of a coimtry, are now increasingly 
often settled by international congresses. In Europe in 
past centuries nations met in conference after th^ had 
exhausted themselves by war; now they meet before war, 
and prevent it. The advance already made is realized 
when one considers the long-continued and bitter strug- 
gles which the states of Europe carried on to determine 
the ownership of America and parts of the Far East, 
and compares these with the recent, relatively peaceful 
partitioning of Africa, which has been practically com- 
pleted without a single strictly European war. The 
avoidance of recourse to arms was made possible by a 
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general exchange of view on the part of those states in- 
terested, by mutual concessions and agreements and, 
above all, when the problem became too complicated 
and too general, by international conferences, such as 
that at Algedras, which prevented a probable war be- 
tween Germany and France; and those at Berlin, 1885, 
and Brussels, 1890, which drew up new rules regarding 
the annexation of the coast of Africa, and a detailed set 
of regulations to determine the status and the rights and 
obligations of the various sections of the central part of 
the continent. Even in the Balkans, the powder-maga- 
zine of Europe, the recent terrific explosion was localized, 
and kept from starting a general continental conflagra- 
tion, solely by the London conference. A renewal of the 
war on the part of Turkey against Greece has just been 
prevented by the refusal of France to loan money to the 
Ottoman government until it should agree to abide by 
the decision of xmited Europe. Even the localized strug- 
gle in the Balkans might, in all probability, have been 
avoided had there been a sufficiently early discussion of 
the situation in a general conference. For ten years 
Great Britain has urged the other powers to take up the 
problem, but certain of them imf ortimately hesitated to 
open the discussion of a subject which was admittedly 
extremely difficult. 

On this continent there is the same tendency to deter- 
mine questions of common interest by international agree- 
ment. There are the Pan-American conferences; the 
partly-formed understanding between Argentina, Brazil 
and Chile for the joint settlement of South American 
problems; and the very recent, yet growing conviction in 
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the United States that this country should cooperate 
with the leading, stable governments of Latin America 
in solving continental issues, and even in appljdng and 
enforcing the Monroe Doctrine, for so long a foreign 
policy exclusively our own. 

Other evidences of the drift towards inter^^ational 
legislation are seen in the action of the powers in adopt- 
ing the principle of the open door in China, and in ex- 
empting certain states and regions, such as Switzerland 
and the Congo, from the operation of the general laws 
of war, and declaring them to be neutral territory. The 
most recent instance is that of Spitzbergen which a num- 
ber of states have proposed shall not only be neutral, but 
shall remain a no-man's land, under the control of a joint 
commission representing the three neighboring nations. 

This same trend is shown at the present time in Great 
Britain by the governmental proposal that the powers 
of the world should unite in a naval holiday, and in our 
own country by resolutions now before the house of rep- 
resentatives, one calling for an international conference 
to accept the British naval holiday proposal, and another 
pledging the United States to imite with other American 
countries to jointly guarantee the sovereignty and the 
territory of the various states of this hemisphere, 

But the most significant fact is the existence of the 
Inter-Parliamentary Union, with its membership of 
some 3600 senators and representatives from different 
national legislatures. This union discusses present-day 
international problems and recommends definite legis- 
lative action; at its meeting this past summer, when 
about 300 were present, it passed resolutions regarding 
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the making of war loans, the placing of torpedoes, and 
the use of inter-oceanic canals. Here is the germ of a 
real world parliament; here is an international legisla- 
ture composed of a large per cent of the very men who 
make the laws for the several states. 

These various facts show the strong, world-wide trend 
towards the settlement of international issues by interna- 
tional legislative agencies; the striking, though partial, 
success already achieved; yet the great advance which 
must still be made before nations will, as a matter of 
course, solve their non-justiciable problems by legisla- 
tive means. 

The development of both an international court and 
an international legislature is taking place almost im- 
mistakably; it seems evident that the rdgn of law 
within the family of nations is to be achieved by the 
same means as those which brought it about within the 
boimds of each state, a court for justiciable issues, a 
legislatiure for non-justiciable problems. If this view be 
correct, it has a practical bearing upon the solution of 
many a difficult international question of the present. 
It should help us of the United States (to take the most 
pressing case of the moment), to see more clearly whether 
it is better to deal with the tangled Mexican situation 
according to our own judgment alone, or to call together 
the representatives of at least the stable governments of 
America, and agree in conference upon the wisest course 
to be pursued. 

After all, the chief concern of those working for 
international political progress is to see clearly the direc- 
tion in which natural evolution is taking place, and 
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then to aid and hasten that evolution with their best 
energy and ability. It is almost certain that before long 
international law will be enforced uniformly and regu- 
larly by some such court as that for which this society 
is working, and that international equity will continue 
to be declared by arbitral tribunals; but before wars, 
preparations for war and rumors of war can be done 
away with, and the nations of the world brought into 
a friendly, stable organization, they must be induced to 
agree among themselves, either formally or tacitly, that 
all international problems of general interest, of a non* 
justiciable character, shall be decided, not by force, but 
by legislative agencies, such as international unions, con* 
ferences and congresses. 

The Presiding Officer: The next paper of the 
evening is on the subject of "Limitation of Arbitration, " 
by Mr. Philip Brown, of Princeton. 

Mr. Brown: It is with some diffidence that I begin 
at this hour to speak, because I know that you, like me, 
are anxious to hear the scholarly and statesmanlike ad- 
dress that we have a right to expect from his Excellency, 
the Governor. 

I would like to say, by way of extenuation in reading 
this paper, that I feel that there is a great danger in this 
coimtry at the present time of too much being made of 
arbitration, that we are in great danger of alluring the 
public on to believe that arbitration is a cure-all, and 
persuading the Government to enter into sweeping agree- 
ments, which may carry with them perilous consequences. 
For that reason, I would like tonight to abuse your time 
for a few minutes, to sound a note of warning. 
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THE LIMITATIONS OF ARBITRATION 

PHILIP MARSHALL BROWN 

There has been much talk of late concerning the 
limitation of armaments but very little has been said con- 
cerning the limitations of arbitration. Certainly there 
have been hardly any limitations to the claims of the 
perfervid peace advocates as to the sovereign merits of 
arbitration as a substitute for war. Ever since the Czar 
of Russia issued his famous call to an international 
peace conference, the imaginations of men have been 
stirred with magnificent visions of the cessation of all 
wars, the establishment of an international supreme court 
and the formation of a world-state. Many persons 
hold with Norman Angell that wars do not pay, — a, 
most materialistic point of view for idealists; — that na- 
tionalistic aspirations are pure jingoism. Some hold 
that there is no reason why a nation any more than an 
individual should not be willing to refer all so-called 
questions of honor to arbitration. Others go so far as 
to subscribe unreservedly to the old dictum: "there 
never was an honorable war or a dishonorable peace." 

In their unbounded confidence in the efficacy of 
arbitration as a panacea for all international ills, 
however, the peace extremists have proved too much. 
In showing that arbitration after all is a very ancient 
institution which has often been used by many nations 
including our own, they unconsciously have drawn atten- 
tion to the fact that arbitration must have decided 
limitations if nations have in so many instances preferred 
war as the means of settling their disputes. The question 
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naturally arises why this should be so and is not at all 
satisfactorily answered by the general assertion that the 
failure to prevent wars has been due mainly to the ab- 
sence of an organized public opinion opposed to war. 
Apart from the injustice of the implied charge against 
those statesmen burdened with the painful responsi- 
bility of resorting to war in the maintenance or defence 
of national rights, this point of view reveals an inaccurate 
analysis of the causes of war. Failing to estimate with 
precision the exact causes of war, it is of course natural 
that these extremists should fail to comprehend the 
exact functions and scope of arbitration as an alterna- 
tive of war. 

A proper understanding of the causes of war is not 
to be had through abstract discussions but through an 
analysis of concrete examples. During the past fifteen 
years of peace agitation and arbitration propaganda, 
however, there seems to have existed an extraordinary 
disinclination to learn the lessons which have been 
demonstrated practically before our eyes in the five 
terrible wars which have occurred since the Czar issued 
his famous appeal in 1898. For the purposes of this 
discussion a brief survey not only of the wars of the 
past fifteen years but also of the arbitrations and diplo- 
matic adjustments of the same period will be of value. 

Whatever the causes and the occasion of the war 
between Spain and the United States may have been, 
one thing is clear: that this war resulted in what has well 
been termed ^'the abatement of an international nui- 
sance." The question involved was one that Spain 
could not submit to arbitration nor one that dipio- 
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macy apparently could solve. The assertion that dip* 
lomacy might have found a peacefiil solution is after 
all merely a conjecture; and conjecture of this sort in the 
face of the obvious failure of diplomacy wotild seem 
peculiarly futile. 

The war in South Africa^ bloody as it was, settled 
once for all that those who participate in the upbuilding 
of a state are to be treated as men and not as menials. 
There was nothing to arbitrate. The Boers were essen- 
tially within their rights to do as they pleased with their 
own. This war however decided otherwise and the 
results today in South Africa eloquently justify that 
decision. 

The Russo-Japanese war which all the most skillful 
diplomacy in the world could not avert, directed atten- 
tion to the consequences sure to ensue when the eco- 
nomic expansive forces of two great nations come into 
collision, and when international law or arbitration is of 
no avail. There could be no doubt as to the sovereign 
rights of both Korea and China. Arbitration would cer- 
tainly have been constrained to deny to both Russia and 
Japan any rights superior to those of Korea and China. 
But as we contemplate reverently the mysterious opera- 
tions of unseen forces in the affairs of nations, have we 
any right to assert that this dreadful war was brought 
on by the evil designs of irresponsible statesmen? For 
my own part I cannot for a moment support so hideous 
an accusation. 

It has been extremely difficult, if not quite impossible, 
to give much weight to the ostensible causes alleged by 
Italy for waging war against Turkey. The real causes 
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seemed to lie in the intense conviction of Italian states- 
men that territory not essential to Turkish national 
development was most essential to the development of 
Italy. Arbitration in such a case would imquestionably 
have gone against Italy, as in the case of Russia and 
Japan. Again we would seem to be in the presence of 
strange imseen forces which vitally concern the evolution 
of nations. 

Most typical and illustrative of the fundamental 
causes of war has been the recent compound conflict in 
the Balkans. The war against Turkey was imdertaken 
by Bulgaria, Servia, Greece and Montenegro in defence 
of the sacred principle of the right of men to group 
together according to their ethnic sympathies and their 
economic needs and interests. This principle^ so cynic- 
ally flouted time and time again by Europe in its pro- 
fessed adherence to the principle of the balance of power, 
had been most flagrantly violated by the congress of 
Berlin, which deliberately aimed to prevent the reali- 
zation of the nationalistic aspirations of the peoples of 
the Balkans. Too much blame has been placed on the 
Turks. Any other nation in the place of Turkey would 
have found it supremely difficult to thwart the natural 
ambition of the members of the different races in Turkey 
in Europe to be reunited with their own kin. The Balkan 
war in the face of the cynical diplomacy of Europe and 
the impotency of arbitration, was inevitable and too long 
delayed. It seemed to be in a fair way toward reaching 
an effective solution of this great ethnic problem, when 
inordinate cupidity and diplomatic intrigues combined 
to bring about an unforeseen adjustment, which, in failing 
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to respect adequately this basic principle of nationality, 
has in all probability within itself the germs of future 
wars. Bulgaria is now deprived of extensive areas 
populated largely by people of Bulgarian stock and sym- 
pathies. An autonomous Albania has been created by 
European mandate — ^in professed respect for the principle 
of nationality — of such restricted size, resoiurces, and 
population, as to be incapable of an independent, normal 
existence. It must either expand so as to include rich 
districts inhabited largely by Albaiiians, or perish miser- 
ably the prey of more powerful neighbours. Montene- 
gro, possessing a barren district less than a third the size 
of Vermont, with a population of two himdred and fifty 
thousand, and placed in the grip of Austria by the con- 
gress of Berlin, has been denied the possession of a strip 
of territory essential to Montenegran economic develop- 
ment. It must either join fortimes with Servia or find 
in the long run it cannot stand alone. Servia, long in 
danger of strangulation by Austria, hoped by the Balkan 
war not only to be reunited with the Serbs under Turkish 
rule, but also to find at last a way to the sea. The 
fierce opposition of Austria supported by other assenting 
powers, succeeded in thwarting Servia in this most legi- 
timate ambition, at least as far as the Adriatic was con- 
cerned. By friendship with Montenegro and Greece, 
however, Servia maybe able to free itself from the clutches 
of Austria and find a freer commercial access to the sea. 
Certainly as regards the f utiure of the whole Serb race, 
originally broken up into fragments by European con- 
sent, it is not to be expected that the Serbs will ever 
abandon the hope to be brought together again into one 
household. 
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Thus in this twentieth century^ after so many fright- 
ful wars and adjustments in southeastern Europe, the 
total result would seem to be the prospect of still more 
wars in the future. Until the sacred rights of nationality 
are fully satisfied not only in the Balkans but also in 
other parts of Europe, including Lorraine; until in fact 
the map of Europe is made over several times, so as to 
permanently gratify these nationalistic aspirations, we 
may confidently expect that nations will rise in right- 
eous fury to vindicate these fimdamental principles of 
existence. 

Having considered in rough outline the wars of the 
past fifteen years, it will also be instructive to consider 
briefly the principal arbitrations of the same period. 
Since the adoption of the first Hague Convention for 
the pacific settlement of international disputes, more than 
a dozen controversies have been submitted to arbitration 
under that and the subsequent convention of 1907. 
These arbitrations have been hailed as great triumphs 
for peace, under the assimiption that they have removed 
just so many possible causes of war. A dispassionate 
study of these arbitrations does not tend to confirm this 
point of view. It rather confirms the impression that 
arbitration is essentially limited in its functions and 
scope. The length of this paper will not permit anything 
more than a brief recapitulation of these arbitrations to 
illustrate this fact. 

The case of the Pious Funds in 1902 concerning the 
disposal of certain church fimds held by Mexico and 
claimed by the United States was peculiarly fitted for 
reference to arbitration, involving as it did the question 
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of the interpretation of treaty agreements and a previous 
award. It was better suited for settlement through ar- 
bitration than through diplomacy. 

The Venezuelan arbitration of 1904 in regard to cer- 
tain European claims which the nations concerned sought 
to collect through a blockade of Venezuela^ was also one 
better suited for arbitral decision than diplomacy. The 
arbitral award, however, though in accordance with the 
terms of the imf ortunate protocol of arbitration to which 
Venezuela was an unwilling party, was a lamentable 
recognition of the preferential rights of those nations 
which resort to force for the collection of debts. 

The Japanese House Tax case, in 1905, the Mascat 
Dhows case of the same year, the Maritime Boimdary 
case of Norway and Sweden of 1909, the Canevaro Claim 
of 191 1, and the Russian Indemnity case of the same year, 
were all questions of relative unimportance, too technical 
in some instances and controversial in others to be readily 
or properly settled through diplomacy. They were 
therefore entirely suited for reference to arbitration. 

The Casablanca arbitration in 1909, while relieving 
the tension between France and Germany at a moment 
when neither was Inclined to war, was of the essence of a 
diplomatic compromise, an adjustment which involved 
little international law and a good deal that was incon- 
gruous. The incident at Casablanca was one which 
might have furnished an occasion for war though not in 
itself a sufficient cause, had either or both nations been 
so inclined. Under the circumstances, it was readily 
smoothed over by referring it to arbitration. So also 
with the Savarkar incident between England and France 
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in 191 1 y and particularly with the Carthage and Manouba 
incidents of 191 2 between Italy and France. None of 
them were worth fighting over in themselves nor were they 
worth acrimonious discussion. Arbitration was the 
easiest method at the service of diplomacy to dispose of 
the difficulties. The award in each case was received 
with comparative indifference. 

Much has been made of the Atlantic Fisheries arbi- 
tration of 1910. As a question involving treaty interpre- 
tation it was especially adapted for arbitration. The 
wonder was that it had not long before been removed 
from the diplomatic table. The awardy which, as Doctor 
Lammasch, the president of the tribunal remarked, 
''was of the nature of a compromise/' was in effect a 
conciliatory adjustment which, as Sir Charles Fitzpatrick 
is said to have remarked, " left to England her soveriegnty 
but left her without the right to use it.'' The decision 
in this case as in the other cases, caref uUy avoided any 
thing of the nature of judicial legislation. International 
law cannot be said to have been increased by the decision. 
On the contrary, in denying the existence of international 
servitudes, the tribxmal ventured to annul a part of inter- 
national law long accepted by many writers of authority. 

To be classed in a sense with arbitration, the special 
commission of enquiry appointed by England and 
Russia to investigate the Dogger Bank incident of 1905 
should be also mentioned as an interesting device now 
available to diplomacy. Time is generally the best ally 
of diplomacy, and in embarrassing situations not worth 
bitterness of discussion or open hostilities, commis- 
sions of enquiry serve this admirable purpose. This 
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feature alone of the amended arbitration treaty be- 
tween the United States and England^ was siiffident to 
justify its ratification. 

It is also instructive to consider together with the 
wars and arbitrations of the last fifteen years, certain 
diplomatic adjustments of the same period where arbitra- 
tion was imavailable because of the nature of the ques- 
tions at issue. 

In 1899, the United States, Germany, and England, 
after several years of diplomatic discussion and temporary 
arrangements concerning the government of the Samoan 
islands, reached a definite agreement to their partition 
between Germany and the United States, England having 
made a separate bargain with Germany involving other 
territory. 

England and France in 1904, after long years of dis- 
trust, rivalry and bitterness ciilminating in the famous 
Fashoda incident of 1898, were able to effect an entire 
settlement of all outstanding differences. By this 
arrangement, France received, among other things, a 
free hand in Morocco in return for a recognition of Eng- 
land's claims to Egypt. 

In a similar manner, England and Russia in 1907 
put an end to their antagonisms by coming to a general 
understanding which included the virtual partition of 
Persia as well as other questions of vital importance. 

More recently we have had the various agreements 
concerning Morocco between France and different powers. 
Germany in return for the relinquishment of her claims 
in Morocco has received a piece of French territory in 
Central Africa, while Spain has been satisfied by a portion 
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of northern Morocco. Both of these agreements put an 
end to extremely embarrassing situations. 

And finally through the dense diplomatic mist of the 
Balkan imbroglio we are able to catch glimpses of secret 
understandings between the Eiuropean powers as to the 
ultimate dismemberment of the Ottoman Empire. 

These diplomatic adjustments of questions entirely 
unsuited for arbitral settlement, while conducing directly 
to the peace of Europe, have been marked by a C}aucal 
disregard of the basic principles of international law and 
of the fundamental rights of other nations, weaker and 
less advanced. 

From this rapid survey of the wars, arbitrations, 
and diplomatic settlements of the past fifteen years, as 
well as from the consideration of other events of a like 
character, it would seem that we are justified in drawing 
several conclusions of a general nature. 

I. First of all, nations no longer go to war for trivial 
reasons. Since the days of Napoleon and of his feeble 
namesake, as the direct result of the firm establishment 
of representative government throughout the world, 
nations have ceased to make war for the personal satis- 
faction of irresponsible rulers. Nations resort to the 
arbitrament of the sword only for questions vitally 
affecting their rights of existence as international entities, 
rights which no one else may determine. 

II. Nations go to war only when diplomacy fails and 
arbitration by reason of the nature of the questions at 
issue, often involving, as they do, acts of national policy 
in derogation even of the principles of international law, 
is quite impotent to find a solution. Where the rights 
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are all bn one side, there is nothing for the other to 
arbitrate. 

III. Nations resort to arbitration as a rule only in 
those cases which, though sometimes offering plausible 
pretexts or occasions for war, are not in themselves worth 
fighting over, and are too troublesome for diplomacy to 
adjust. 

rV. Nations do not, as a rule, resort to arbitration 
for purposes of punitive justice. They look to arbitration 
for a conciliatory, impartial adjustment of conflicting 
interests. 

V. Arbitration is admirably suited for the interpre- 
tation of treaties where there is any doubt as to the 
purposes of the original signers of a treaty. But if 
treaties in sweeping terms be rashly entered into, com- 
mitting a nation to some thing momentous and unanti- 
cipated, arbitration, though with reluctance, may prop- 
erly be refused. 

VI. Arbitration, in wisely refraining from the making 
of new international law through judicial legislation, 
must necessarily confine itself within the strict limits of 
the protocol of submission. The drawing up of the 
protocol, therefore, as in the Venezuelan Preferential 
claims arbitration, or the Alabama claims, may virtually 
determine in advance the exact lines along which the 
decision is to be reached. This of course means that 
diplomacy has abready approached very near to a settle- 
ment, whose exact terms are to be left to the decision of 
a ''compositeur amiable." 

VII. Questions qualified as '^justiciable" which may 
be settled according to the principles of law and equity, 
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should not properly be the subject of arbitral award 
("Judicial arbitration/' or "arbitral justice" are terms 
indicating an unfortunate confusion of ideas.) In the 
absence, however, of a genuine court of justice, the pro- 
tocol for the establishment of a special tribimal for the 
trial of a "justiciable" case, should be most careful to 
formulate the exact principles of law on which the tri- 
bunal should base its decision. Otherwise it is quite 
certain to render a decision of an arbitral character 
rather than one of strict justice. 

VIII. Finally, viewed in the light of what has pre- 
ceded, arbitration, far from being a general panacea for 
all international ills, is to be considered merely as the 
handmaid of diplomacy. Together with commissions 
of enquiry, arbitration is to be regarded as a welcome 
auxiliary in times of special need and stress, to the over- 
worked ministries of foreign relations throughout the 
world. 

In the normal course of events, the establishment of 
coiirts with adequate provisions for the enforcement of 
decisions, presupposes the existence of common usages, 
similar conceptions of legal rights and duties and princi- 
ples of law generally accepted by those who institute 
such courts. Internationally we have made barely a 
beginning in this respect. We have neither an interna- 
tional common law, true courts of justice or an efficient 
sanction. The Hague Peace Conferences of 1898 and 
1907 were paradoxically preoccupied with the making of 
laws governing the conduct of war. They practically 
ignored the laws of peace which make up the body of 
normal international law. In fact the only convention 
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relating to the laws of peace thus far adopted was that 
of 1907 in regard to the recovery of contract debts. 
Involvings as it does, a doubtful right in international 
lawy as well as a divergence in interpretation, it is not 
strange that a number of nations have refused to rat- 
ify it at aU, while as many more have ratified it with 
reservations. 

A frank recognition of all these facts is essential to 
understand why it is that the nations of the world are as 
yet so little inclined to look to an3rthing but might to 
protect their rights. The situation in Europe and the 
Far East, as so vividly set forth in that brilliant book. 
Problems of Power by FuUerton, is of a character quite 
alien, and even incomprehensible in part, to the people of 
the United States. We should frankly concede that the 
nations of Eiirope are confronted with problems very 
much unlike our own. We should therefore not be too 
insistent in omi attempts to persuade them into schemes 
for disarmament, compulsory arbitration and courts of 
justice for which they are as yet ill prepared. The duty 
of the United States would seem rather to direct oxir at- 
tention to the peculiar problems of this western hemis- 
phere. We have a wonderful opportunity to work out 
our ideals of international obligations in our own part of 
the world. 

Students of international affairs are slowly beginning 
to realize that for some time there has been in process of 
formation an American international law which is appli- 
cable to the special conditions prevailing in this western 
hemisphere. And we have as its basis the much abused, 
strangely interpreted, and generally misapprehended 
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Monroe Doctrine. Viewed in its essence as the bulwark 
of the soveriegn rights of independence and equality of 
aU nations on this hemisphere, the Monroe Doctrine 
may rightly be regarded as supplying that positive sanc- 
tion to the fundamental principles of international law 
so lamentably lacking in other parts of the world. It is 
therefore no longer to be considered as a mere matter of 
policy but is to be classed as an essential part of interna- 
tional law itself, in the defence of which every Latin- 
American state should cheerfully bear its part. 

If we of the United States desire to do something 
effective towards the realization of world-peace, we 
should take the first steps in that direction in this part 
of the world, namely in the creation first of aU of an 
American international law properly adapted to the re- 
qiiirements of the American nations, and secondly the 
creation of a body of American international common 
law, generally recognized and willingly accepted by 
these nations. To accomplish this great end, we must 
primarily labor to remove all obstacles in the way of a 
sympathetic understanding and freedom of intercourse. 
We must seek to avoid all acts of the nature of ulti- 
matums and intermeddling in the domestic concerns 
of the countries of Latin-America, likely to wound 
the sensibilities of their citizens. (In my opinion neither 
the amoimt of money nor the principles involved in the 
Alsop claim were worth the hatred it aroused in Chile 
as well as in other countries of South America.) Visits 
by statesmen such as Mr. Root and Mr. Roosevelt go far 
to the creation of that kindly spirit of mutual respect 
and forbearance so absolutely necessary in dealings be- 
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tween the United States and the other members of the 
Pan-American Union. But still more important is the 
removal of all commercial restrictions. Free trade 
among the nations of this hemisphere could not fail to 
have the happiest results. It would also be a great 
liberal step forward if, as is already the case between cer- 
tain of these coimtries, the merchant vessels of all should 
be put on an absolute equality as to coastwise trade. 

Secondly, we should seek to reach an agreement with 
the other nations of this part of the world concerning 
certain questions which are constantly giving rise to dip- 
lomatic friction and extreme tension at times. For 
example in the very matter of the recovery of contract 
debts, already referred to, it is highly desirable that there 
should be international legislation defining the rights 
of creditors and fixing the precise mode of procedure to 
satisfy those rights. Again there should be an interna- 
tional law concerning claims founded on concessions 
granted to aliens. An international law defining the 
rights of foreigners in times of domestic revolts is ur- 
gently needed. An American international law as to 
torts is likewise a necessity in order to determine defi- 
nitely the rights of aliens in claims for damages for alleged 
injuries at the hands of foreign states. All such claims 
should never be left to the arbitrary caprice of govern- 
ments nor submitted to arbitration without any previous 
agreement as to the law to be applied. 

Thirdly, there is an immense amount of work await- 
ing to be done in the field of international private law, 
in order to help bring the nations of this hemisphere into 
closer harmony. In Europe very much has been ac- 
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complished by international conventions to obtain uni- 
f onnity in law and proicedure, and thus remove possible 
occasions for conflicts of law. These conventions relate 
mainly to commercial regulations and questions of per- 
sonal status. It is, for example, very desirable that the 
United States and Latin-American states should come to 
a definite understanding concerning the rights of domicile 
and nationality. 

A most important step in this direction was the ap- 
pointment of the international commission of jurists by 
the third International American Conference of 1906, 
"for the purpose of drafting codes of private and public 
international law regulating the relations between the 
nations of America. '' At the first meeting of this com- 
mission of jurists at Rio de Janeiro in 1912, six com- 
mittees for the preparation of codes were organized to 
report at the next meeting of the commission in Rio de 
Janeiro in June 19 14. It is earnestly to be hoped that 
their labors will result in the ultimate adoption of needed 
international legislation in regard to some of the questions 
already mentioned. 

The task of removing possible grounds for conflicts 
of laws is of course rendered supremely difficult by reason 
of the two distinct systems of law in use in the United 
States and Latin-American coimtries, as well as by reason 
of the pectdiarities of our constitutional system which in 
itself stands in the way of uniformity of law and proce- 
dure within the United States. And yet if the difficulties 
are great, they also indicate how great is the need of 
reconciling confficting conceptions of law, whether within 
or without our borders. The unity of nations must 
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begin in a harmonization of varying notions in regard 
to legal rights, duties, and remedies. If nations have no 
international common law; if their fundamental concep- 
tions are antagonistic, it is futile to ask them to have re- 
course to a common court of justice. 

In the great movement for world-peace, the special 
duty of the United States would seem therefore to be this 
supremely difficult though inspiring task of helping to 
bring into closest harmony the nations of this particular 
hemisphere. If we labor wholeheartedly to foster com- 
mon f imdamental ideas of life, like conceptions of rights 
and duties, mutual economic interests and sympathies, 
then may we look forward with confidence to that day 
when these nations shall decide in common accord those 
larger questions of mutual concern which are now left to 
separate agreement, and when we may optimistically 
hope for the establishment of an American international 
supreme court of justice. 

But these magnificent dreams will not be realized 
in any other way than through the laborious work of 
generations. The substitution of law for war is a pain- 
fully slow process. It is not to be done by appeals to 
sentiment. It is a hard, practical problem that demands 
the brains and the enthusiastic devotion of our ablest 
men. And no body of men would seem better fitted to 
render effective service in this direction than the mem- 
bers of the American Society for a Judicial Settlement 
of International Disputes. 

The Psesidino Officer: The next paper is on 
Judicial Settlement by Mr. Helm Bruce of Louisville. 
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Mr Scott: Mr. Chairman, this part of the program 
was to be concluded with a paper on the matter of judicial 
settlement and its relation to other forms of peaceful set- 
tlement, especially arbitration, but the gentleman who 
was to read it was at the last moment unable to come. 
It is therefore with peculiar diffidence that I rise to 
speak, as I have already no less than twice trespassed 
upon the good nature of the audience. A substitute 
is iadeed welcome in times of war, at least he was during 
the Civil War, but he seems to be out of place and, as 
it were, a drug upon the market in times of peace. I 
do not represent the gentleman who was to speak, and 
I am not aware that any of those who have listened to 
me heretofore have expressed a desire to hear me again. 
The present situation recalls to my memory some lines of 
Byron which are I fear capable of a personal application. 
It seems that the poet Southey had published three epics 
and that he either contemplated inflicting a fourth upon 
a patient and unappredative public, or at least that the 
noble lord was pleased to attribute to him such an in- 
tention. Therefore, in his English Bards and Scotch 
Reviewers he warned the poet, apparently without 
effect, that there were limits even to epics: 

Oh! Southey! Southey I cease thy varied song I 
A bard may chant too often and too long: 
As thou art strong in verse, in mercy, spare I 
A fourth, alas I were more than we could bear. 

My justification in disregarding the advice of the poet, 
if indeed I have a justification, is the importance of 
judicial settlement as such, and the advisability of 
having it treated, however imperfectly or superficially, 
in connection with the other agencies for peace. 
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Arbitration has, if I may be pardoned the expression, 
won its spurs, and judicial settlement looms large upon 
the horizon. It is claimed by the most thorough-going 
partisans of arbitration that it is a judicial remedy. 
It is denied by many equally competent persons that it 
is such. The difference, however, is not one of words. 
It is fundamental and far-reaching, and concerns the 
nature of the two remedies. If arbitration be judicial, 
why then should we have a separate and a distinct 
remedy to do what arbitration already does? If the 
machinery be imperfect, why not improve it without 
creating another and different agency? We must not 
content oxirselves with theory — ^we must look the facts 
in the face; and imless our conclusions are based upon 
facts, they will not and should not stand criticism. It 
is admitted at the outset that arbitration may be judi- 
cial. It is not, however, necessarily so. A decision 
of a court of justice is necessarily judicial, even although 
it may be wrong. The one is reached by arbitral process» 
the other by judicial process. The one is an award, the 
other is a judgment. This fact has been repeatedly 
pointed out by Mr. Root, nowhere more strongly and 
convincingly than in the address which he delivered at 
the opening session of this Society three years ago. He 
is famiUar both with the theory and practice of arbi- 
tration, and has negotiated more treaties of arbitration 
than any American. He has practised law for more 
than forty years in the courts. He thinks clearly and 
goes to the heart of things. He weighs his words and 
used them with both precision and elegance. There is 
no confusion in his thought, and there is none in his 
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language. Now he says that, whatever may be the 
theory, the fact is that there is a tendency on the part 
of arbitrators to regard themselves as negotiators of 
differences and that the traditions and standards of 
diplomacy are carried over into arbitration. He knows 
whereof he speaks, because as secretary of state he was 
at the head of our diplomatic service, and his diplo- 
matic notes are models of diplomacy and of diplomatic 
propriety. He fears that nations will be unwilling to 
submit their disputes to arbitration if arbitration means 
the transfer of questions from one set of negotiators 
to another. He believes that nations would be willing, 
on the contrary, to submit their disputes of a legal 
character [to judicial settlement because judges are not 
negotiators, but triers of fact and triers of law, and 
because, as the result of a long and honorable history, 
judges decide the cases before them by judicial standards 
and by the traditions of the profession. The issue is 
thus clearly drawn. And I have ventured to state it 
as it appears to one of broad experience, whose interest 
in peaceful settlement, which he has done more, I believe, 
than any man living to promote, is unquestioned, and 
whose purpose in drawing the distinction between 
arbitration and judicial settlement is not to discredit 
the cause of peaceable settlement, but to advance it. 
For the purposes of this discussion, I accept Mr. Root's 
statement and that his conclusions are correct without 
testing them by an examination of arbitral awards. 
I believe, however, that Mr. Root's views would stand 
this test, and I do not think that any fair-minded man 
can read the dozen awards of the so-called permanent 
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court of The Hague without discovering that they con- 
tain elements of compromise, and that the arbitrators, 
however enlightened, and although actuated by the 
highest motives, were nevertheless in fact negotiators, 
although in theory they may have been judges. I am 
anxious, however, to show why this should be so rather 
than to prove it to be so from the awards themselves. 
And for this purpose, I would like to refer to the experi- 
ence of Switzerland, the classic groimd of arbitration. 
For centuries disputes between the cantons were settled 
by temporary commissions or arbitral tribunals, the 
arbiters of which were appointed by the parties, so that, 
in the language of the Hague Convention, they were 
indeed "judges of their own choice.'* The arbiters were 
to decide without fear or favor, and they regarded it 
as a duty first to propose a solution of the difficulty to 
the parties; that is, they acted as mediators. If the 
suggested adjustment were accepted, the dispute was 
settled; if not, they then decided the controversy ac- 
cording to what they conceived to be the law applicable 
to the case. This was not exceptional; it was ordinary 
practice. And the judge, if judge he be called, was at 
one and the same time mediator and arbiter. Even 
although an attempt was made to divide the process 
into two parts, it is believed that this characteristic 
which the simple-minded folk regarded as an excellence 
was in reality a defect. And it is easy to imderstand 
from this example extending over centuries that com- 
promise was thus inherent in arbitration. It is no 
doubt true that serious attempts have been made to get 
rid of this drawback, but a very distinguished arbiter 
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in a recent book which he has published, and who main- 
tains that arbitration is a judicial procedure, neverthe- 
less admits that until the middle of the nineteenth cen- 
tury arbitral awards were tainted with compromise. It 
is with arbiters as with ordinary persons: "The evil 
that men do live after them; the good is often interred 
with their bones." 

Leaving aside words of advice and a suggested solu- 
tion, that is to say good offices and mediation, arbitration 
and judicial decision have one point in coromon. They 
end the case. For in arbitration the parties agree to 
abide by the result, and the decisions of municipal 
courts are binding with or without the consent of the 
parties. They differ if arbitration be synonymous with 
compromise, or if elements of compromise enter into 
the award. Now, if the latter be the case, and it is 
assumed that there is a danger that it does so enter, 
nations cannot well know in advance whether the award 
will be a negotiation or a judicial decision, and indeed 
it is believed that even the greatest care in the selection 
of arbiters does not exclude the possibility of compro- 
mise — ^I would prefer to say the probability of compro- 
mise — ^for the system is stronger than good intentions. 
A distinguished judge who has served as an arbiter once 
said to me that it was absurd to consider him as a judge 
in a case in which his country was interested, for he was 
a national and he feared that he could not free himself 
from national bias. Yet this same man, sitting as a 
judge, with the traditions of his court, would have passed 
impartially upon a question involving his state. He 
evidently drew a distinction between the two fimctions. 
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and fdt justified in negotiating as an arbiter, whereas 
he would have shuddered at the thought of negotiating 
as a judge. 

If then it be imcertain whether the award will be 
a compromise or a judicial decision, nations cannot pre- 
dict the outcome with any degree of certainty, and it 
is to be feared that they will be unwilling in the long 
run to submit questions to arbitration imless they be 
of minor importance, preferring naturally to control 
negotiations by their diplomatic agents who act under 
instructions instead of binding themselves in advance 
to accept the negotiations of arbiters who are not sub- 
ject to their direct control. The case, however, is 
different with judicial decisions. Nations indeed can- 
not know the outcome of a trial at law, nor can they 
predict it with certainty. If, however, they are con- 
vinced that the decision will and must be in accord- 
ance with principles of law, it necessarily follows that 
they can forecast the decision in the alternative, because 
when the issue is framed, it will be decided in one way 
if the principle of law contended for by the plaintiff be 
applied; it will be decided in another way if the principle 
of law claimed by the plaintiff be rejected and the prin- 
ciple of law advanced by the defendant be accepted and 
applied by the court. Nations may therefore satisfy 
themselves in advance whether the dispute should be 
submitted to judicial decision. They can predict the 
consequence in the alternative, as I have ventured to 
say, and before the case goes to trial they can make the 
necessary arrangements for the execution of the judg- 
ment. For the uncertainty of arbitration, we have the 
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certainty of judicial decision. I know indeed that 
many important cases have been submitted to arbi- 
tration, but I know also that there has been much hesi- 
tation in so submitting them. I believe there would 
be less reserve in submitting them to a court composed 
of competent, upright judges because they would know 
that the case would be decided according to the tradi- 
tions of the bench and the bar. When my lord Coke 
was asked by King James whether he would stay his 
decision until the King's pleasure could be ascertained, 
he replied that he would decide the case when presented 
to him as became a judge. Lord Coke bent his knee on 
other occasions. The traditions of the court strength- 
ened his will. As in arbitration — ^so in judicial decision — 
the system is stronger than the man. I believe there- 
fore that judicial decision is to be preferred to arbitration 
for the reasons I have advanced. But there are advan- 
tages of a different kind which, in my opinion, would 
lead nations to resort to judicial decision when they 
hesitate to submit to arbitration. 

If we examine the controversies which perplex and 
trouble foreign offices, we see that many if not most in- 
volve a question of fact whose ascertainment practically 
decides the case, or that the acceptance or rejection of a 
principle of law would end the dispute. Great issues ordi- 
narily grow from little ones, just as the sturdy oak springs 
from the acorn. Delay in the settlement of the case, mis- 
management in its handling result in friction between 
nations just as between individuals. The parties take 
position, from which it is difficult to dislodge them. 
Nations likewise take position, and it is apparently 
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more difficult for them to yield. The issue, insignifi- 
cant it may be and legal in its origin, has become politi- 
cal. Now, if a permanent court existed, and I am 
speaking of a permanent court of international justice, 
nations could refer their legal disputes when and as 
they arose to such tribimal before passion had been 
aroused and position taken. They would be decided and 
out of the way, and many of the controversies which 
have brought nations to the brink of war would be, as it 
were, nipped in the bud. There might still be a field 
for the arbitration of large and grave disputes which had 
assumed political importance, as nations would recognize 
not merely the advantage but the need of settling them, 
and might well consent to submit them to the arbitration 
of high-minded and conscientious arbiters of their own 
choice, even although the award was likely to be the 
result of negotiation and compromise. They would 
know what to expect, and would be able to dedde for 
themselves whether they could a£Eord to accept a com- 
promise. They would be prepared for it, and they 
would not coimt upon a judicial decision. Indeed, one 
can easily imagine cases which they would prefer to 
have compromised rather than to nm the risk of a judi- 
cial decision. But my point is that the existence of 
arbitration and of judicial procedure as distinct systems 
would enable the nations to choose one or the other 
with the knowledge that in the former the case would 
be compromised, whereas in the latter it would be de- 
cided according to the principles of law. My conten- 
tion therefore is that the creation of a court of justice 
for the decision of legal questions supplies machinery 
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for their judicial determination; and by leaving the 
nations free to resort either to arbitration or judicial 
decision, we enlarge the sphere of peaceful settlement. 

I would like to conclude this brief statement by a 
quotation which I hold in my hand from Mr. L6on 
BouigeoiSy who in an address delivered at the Second 
Hague Peace Conference, drew in classic terms the dis- 
tinction between the two methods of settlement: 

''If there are not at present judges at The Hague, 
it is because the Conference of 1899, taking into con- 
sideration the whole field open to arbitration, intended 
to leave to the parties the duty of choosing their judges, 
which choice is essential in all cases of peculiar gravity. 
We should not like to see the court created in 1899 lose 
its essentially arbitral character, and we intend to pre- 
serve this freedom in the choice of judges in all cases 
where no other rule is provided. 

"In controversies of a political nature especially, 
we think that this will always be the real rule of arbi- 
tration, and that no nation, large or small, will consent 
to go before a court of arbitration, tmless it takes an 
active part in the appointment of the members com- 
posing it. 

"But is the case the same in questions of purely 
legal nature? Can the same uneasiness and distrust 
appear here? And does not every one realize that a real 
court composed of real jurists may be considered as the 
most competent organ for deciding controversies of this 
character and for rendering decisions on pure questions 
of law? 

"In our opinion, therefore, either the old system of 
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1899 or the new system of a truly permanent court may 
be preferred, according to the nature of the case. At 
all events there is no intention whatever of making the 
new system compulsory. The choice between the tri- 
bimal of 1899 and the court of 1907 will be optional, and, 
as Sir Edward Fry has so well said, experience will show 
the advantages or disadvantages of the two systems.'' 

The Presiding Officer : With this very interesting 
and valuable contribution from Dr. Scott the program 
of the evening is now completed, and we will adjourn 
until ten o'clock tomorrow morning. 

(Whereupon, the Conference was adjourned until 
Saturday, December 6, 1913, at 10 o'clock, a.m.) 



FOURTH SESSION 

Saturday, December 6, 1913, 10 o'clock, a.m. 

The meeting was called to order by the Honorable 
Henry B. F. Macfarland, presiding officer. 

The Presiding Officer: I want to say how very 
gratifying it is to the city of Washington to have the 
Society meet here again. We felt very proud of the fact 
that Washington was on the outside of the two volumes 
which have gone all over the world, containing the pro- 
ceedings of the former Washington conferences. We 
believe that this is the place where this and all similar 
societies should meet. We are very gratified to believe 
that the Society will continue to meet here. 

You are to have a pleasant surprise in the fact that 
the presiding officer has no formal address. He was 
granted the very highly prized opportunity by the So- 
ciety of publishing in its Bulletin No. 14 his remarks 
on the Supreme Court of the World at Toronto, Canada, 
on the 28th of October of this year. That fact relieves 
you and relieves the presiding officer of the necessity of 
making an address to you this morning. 

It seems to me that we have made progress during 
the year towards the attainment of our object. Even 
though our progress is difficult to set down in words, it 
seems to me that the various evidences of change and 
improvement in public opinion upon this subject which 

50a 
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have appeared during the year are encouraging. One 
thing that was very encouraging to me was the address 
of Lord Chancellor Haldane at Montreal at the meeting 
of the American Bar Association in September. Even 
though he did not in specific terms mention either this 
Society or its object, what he said there seems to be of 
first importance in behalf of the cause which the Society 
has in view. The fact that he was speaking to twelve 
himdred representative lawyers from all over the United 
States, to the leaders of the Bar of Canada, as well as to 
the leaders of the government, and many of our own 
prominent men, and that through the press he had the 
ear of the whole world, certainly of all intelligent men and 
women, seems to me to be very important, when the 
burden of his message was that as to the English speak- 
ing people certainly, and to all nations eventually there 
was a family relation and a common purpose as to what 
was considered right and proper, and good form, and 
that there was a common will to carry it out. Of course 
that runs directly with what we have in mind. While 
he said that such a common purpose and common will 
to what was right and proper enabled people to get along 
without courts, it is equally true that such coromon pur- 
pose and common will, when the necessity arises, sends 
people to court. But the whole effect of his remark as 
to the brotherhood of peoples and of nations must be 
most helpful to this cause. 

As a lawyer, I feel very strongly that lawyers should 
more and more take active part in this particular enter- 
prise. It seems to me it is peculiarly their duty, and it 
is clear to me they must so regard it. They can have 
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more effect upon public opinion in this behalf, I think, 
than any other class of men. It is very gratifjdng that 
so many of them in this Society and out of it have been 
active in this regard. 

Mr. Elihu Root, certainly one of the greatest Ameri- 
can lawyers, gave instructions which Mr. Choate, and 
Dr. Scott, two other great American lawyers, carried out 
at The Hague with the result of the adoption of the proj- 
ect which we have so much at heart. And more and 
more I feel sure the lawyers will take up this great 
purpose. 

Lafayette said, when he heard of the American 
Revolution; "My heart is enlisted.'^ It seems to me 
when they hear of this great cause — ^and it is surprising 
how slow is the hearing and how few, comparatively, 
know of it — ^that not only the heart but the head of every 
intelligent man and woman everywhere must enlist. 

The first paper of the morning is on The Forcible 
Execution; Security in Advance or Seizure of Property 
Subsequent to Award; Commercial Pressure, imder the 
general head of Sanctions for the judgment of a world 
court. The first speaker will be Mr. Horace G. Mac- 
farland, a member of the Bar of the District of Columbia, 
whom I cannot properly characterize because of our 
intimate relationship. However, his paper will speak 
for itself. 



ICACIfARLAMD 305 

THE SANCTIONS OF INTERNATIONAL 

JUDGMENTS 

HORACE G. MACFARLAND 

I. Introductory 

The advocate of the supreme court of the world who 
seeks to convince others of the feasibility of the judicial 
settlement of international disputes by such a court is 
immediately confronted with the question, what are or 
will be the sanctions of the international judgments 
pronounced by such a court? Or in more colloquial 
phrase he is asked, "How are you going to enforce your 
judgment? " This objecting question is by the proposer 
of it thought to be unanswerable, and it is generally 
enimdated in a tone of pity, of regret that stem candor 
should compel the questioner to blast so pretty but yet 
so Utopian a dream. 

Plans that partake of the ideal have frequently since 
the days of Sir Thomas More been characterized as 
Utopian. History shows us, however, that that which 
was deemed fit only for the millennium yesterday is the 
accepted method of today. Thomas Balch, says his son 
Thomas Willing Balch in a note to a recent edition of 
the monograph. International Courts of Arbitration^ had 
in 1864 an interview with President Lincoln and sug- 
gested to the President the arbitration of our troubles 
with Great Britain over the so-called Alabama claims. 
The President thought it "a very amicable idea, but not 
possible just now, as the millennium is still a long way 
oflF. " Apparently in conclusion and by way of argument 
he added, "Start your idea. It may make its way in 
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time and it is a good one/' As far as these particular 
claims were concerned, the millennium which was a good 
way off, came within a few years, for it is coromon knowl- 
edge the Alabama claims were arbitrated in 1872. 

"Sanction" is a technical term of mimidpal law de- 
fined as " that part of a law which inflicts a penalty for 
its violation or bestows a reward for its observance. "* 

This sanction enforces the command of the law and 
causes the citizen to perform the obligation imposed upon 
him by that command.* 

Hamilton declared a sanction essential to the idea of 
law. Sanction in this sense is a penalty prescribed by a 
superior force to be executed by that force. It is arbi- 
trary compulsion.* 

This narrow idea of law and sanction has caused some 
distinguished writers to deny to international law the 
character of real law. For international law is not a 
"command" of a superior that imposes an obligation 
under a penalty upon an inferior, but it is the system of 
rules born of custom and usage that by common consent 
govern the society of nations. So long as the society of 
sovereign states exists there must be international law; 
for the existence of a society presupposes the existence 
of rules that govern it. International law is, therefore, 
in this sense the result of the forces that have driven the 
different states of the world into that community called 
"the society of nations" and its true sanctions are those 
centripetal forces. "Law being a practical thing must 
foimd itself on actual forces," said Mr. Justice Holmes.^ 

* Bouvier, Rawles ed., vol. ii, p. 953. 

» Austin, Prov. Jur.; Benth., Frag, on Gov, 

* Fed., no. 15. 

* Holmes, The Common Law, p. 2x3. 
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What are these forces? The primal law of nature is 
the law of life; that the individual should be bom, should 
grow, and propagate his species. So with the nation, a 
commiuuty of individuals bound together with a common 
will and a common standard of right and wrong. It too 
must be bom, grow, and progress. Necessity draws the 
nations together, the necessity of intercourse with other 
nations. No nation can stand alone and thrive. We 
have seen in our own time the fate of Korea. We have 
seen the sim of Japan rise from obscurity to noonday 
splendor; we are present witnesses to the struggle of 
China to fit herself to join the family of nations. 

In times past nations thought to rise by the destmc- 
tion of their neighbors. Now war for aggrandisement, 
war for so-called conquest is imthinkable. As to whether 
war is moral or immoral let each man decide for him- 
self — ^it certainly impedes the development of nations. 
It is a necessity of life that we be on good terms with our 
fellow nations; for intercourse, to be mutually profitable, 
must be friendly. Each nation is a debtor to the other. 
Each is student to the other. Each re-acts on the other. 
Without intercourse nations would not grow and prosper 
but would stagnate in a stage of arrested development. 
Free intercourse between nations is only possible in the 
society of nations under the protection of the rules gov- 
erning such a society. From this necessity of free inter- 
course among the nations the society of nations has 
arisen and this necessity maintains this society and the 
rules that govem it. 

Necessity of intercourse is the first sanction. 

Conscience haiS to do with moral law. It is an indi- 
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vidual hidden force that approves when the individual's 
standard of right living is approached. 

But the state has a conscience. '^ It is a moral person 
having continuous personality and responsibility from 
one generation to another.''* 

After the 4th of September, 1870, Thiers asked 
Ranke against whom the Germans were waging war, now 
that the Empire of Napoleon III had fallen. To which 
Ranke responded '^against Louis XIV."* 

The state has a commimity standard of right, a 
compass to direct it, and its public opinion approves 
when those who guide the ship of state steer the true 
course. In a commimity like our own such a conscience 
is a great force. It is a common thing to hear it said of 
some grasping policy, ''the people will never stand for 
it. " The conscience of the state is my second sanction. 

Conscience governs the individual or the state be- 
cause of that universal desire in individuals and in states 
to fed the glow of self approbation. But the individual 
desires also to be thought well of by the commimity in 
which he lives. He seeks a good reputation. He is 
anxious to earn the commendation of his neighbors. He 
desires to stand well in the community. 

Like the individual, the state is jealous of the good 
opinion of its sister states. Is there a nation in the 
world that does not value its reputation, its national 
honor? Is there any more dangerous cause of war than 
an affront to the national honor? Formerly the indi- 
vidual protected his honor by the duel, or thought he 

' Oppenheim, IfU. Law, voL i, sec 33. 

* Prof. Kebedgy in the Re9. d$ Droit Int. et Leg. Com., 1897. 
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did. The duel cleansed from all sin. And not so long 
ago, nations thought that injustice and wrong could be 
hidden by war or by a readiness for war. Now the indi- 
vidual knows he must in his daily life conform to the 
ideals of the community in which he resides, and nations 
know, or are beginning to know, that force will not take 
the place of fair dealing. To secure the coveted good 
reputation, the esteem of its sister nations, the nation 
must act worthily. 

Lord Haldane in his address to the American Bar 
Association, on September i, 1913, speaking of the field 
of daily conduct, said: 

^'In point of fact, that field is covered in the case of 
the citizen only to a small extent by law and legality on 
the one hand, and by the dictates of the individual con- 
science on the other. There is a more extensive system 
of guidance which regulates conduct and which differs 
from both in its character and sanction. It ai^lies, like 
law, to all the members of a society alike without dis- 
tinction of persons. It resembles the morality of con- 
science in that it is enforced by no legal compulsion. In 
the English language we have no name for it, and this is 
xmfortxmate, for the lack of a distinctive name has oc- 
casioned confusion both of thought and of expression* 
German writers have, however, marked out the system 
to which I refer and have given it the name of ' Sittlich- 
kdt.^ '' 

And he defines the to us hitherto unfamiliar term 
" Sittlichkeit " as the system of habitual or customary 
conduct, ethical rather than legal, which embraces all 
those obligations of the citizens which it is ''bad form'' 
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or "not the thing" to disregard. Indeed, regard for 
these obligations is frequently enjoined merely by the 
social penalty of being " cut '' or looked on askance. And 
yet the system is so generally accepted and is held in so 
high regard that no one can venture to disregard it with- 
out in some way su£Eering at the hands of his neighbors 
for so doing. 

This "Sittlichkdt" that binds the individual, that is 
not based on free individual choice on the one hand nor on 
comptdsion by a superior on the other; that exists in eveiy 
community, is "a sanction which is less than legal but 
more than merely moral, and which is sufficient, in the 
vast majority of the events of daily life, to secure ob- 
servance of general standards of conduct without any 
question of resort to force. '' Just as this sanction binds 
the individual in his relation to the state, so the Sittliclh 
keit of the society of states binds the individual state. 
This international Sittlichkeit is the third sanction of 
judicial settlement of international disputes. 

Many other international sanctions have been pro- 
posed. Let us briefly consider them and weigh them, 
remembering always that the judicial settlement of inter- 
national disputes is a twentieth century method of re- 
dress, diametrically opposed to war; and that if the judg- 
ment of the proposed court be enforced by sanctions that 
savor of warfare, that lead to war as their natural and 
probable result, such a court is vain and such judgment 
futile. War itself is but a remedy. 

"To declare war is never regarded in our times as a 
sovereign right unless it be for the purpose of redressing 
some wrong. It is a mere means of obtaining justice. 
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Looking at law as divided between what is substantive 
and what is remedial or adjective, war belongs to the ad- 
jective part. It is a mode of remedy, 

^' Courts of justice find their place in the same cate* 
gory. They are remedial institutions. The real ques- 
tion which this Society wishes to agitate is whether they 
do not furnish the best remedy for settling all disputes. 
That they offer the best in case of disputes between pri- 
vate individuals, all agree. Is there any sound reason for 
denying that they furnish the best in case of most dis- 
putes between nations?"' 

n. FORCIBLE EXECUTION 

It has been proposed to apply as sanctions for the 
judgments of the court those hostile measures less than 
war, generally grouped under the heading, ^^Non-ami- 
cable Modes of Redress Short of War. '' 

Reprisal 

'^ Reprisals are such injuries and otherwise interna- 
tionally illegal acts of one state against another as are 
exceptionally permitted for the purpose of compelling 
the latter to consent to a satisfactory settlement of a 
difference created by its own international delinquency. "• 

Formerly reprisals were divided into general, per- 
formed by the public forces of the state, and special, per- 
formed by individuals. Special reprisals happily dis- 
appeared with the eighteenth century. 

^ Governor Simeon E. Baldwin, Annual Conf., 191 2. 
' Oppenheim, ItU, Law, voL ii, sec. 33. 
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An act of reprisal may be executed upon practically 
anything and everything that belongs or is due to the 
delinquent state. 

They may be positive, as the commission of an other- 
wise illegal injurious act of force, or negative, as the re- 
fusal to perform an obligation. 

As examples of positive reprisals may be cited the 
seizures of Corinto, Nicaragua, by Great Britain in 1895; 
of the island of Mitylene by France in 1901; and the 
capture by Holland, in 1908, of two Venezuelan national 
vessels. 

Reprisals have been generally applied by the strong to 
the weak. 

Practically, reprisals are but a form of limited and 
restricted war, though technically they are a peaceable 
though not amicable, method of settling international 
difficulties. Henry Clay said : 

'^ Reprisals so far partake of the character of war that 
they are an appeal from reason to force; from negotiation, 
devising a remedy to be applied by the common consent 
of both parties, to self-redress, carved out and regulated 
by the will of one of them; and, if resistance be made, they 
convey an authority to subdue it, by the sacrifice of life, 
if necessary. 

"The framers of our Constitution have manifested 
their sense of the nature of this power, by associating it 
in the same clause with grants to Congress of the power 
to declare war, and to make rules concerning captures 
on land and water. "• 

* Report of Mr. Clay, Committee on Foreign Relations, January 6, 1835, 
S. Doc 40, 23 Cong., 2 aess. 40; xi Congressional Debates, part x, pp. X03, 200. 
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" Under this head fall embargoes, and what are called 
pacific blockades (blocus padfique), by the former of 
which trade is forbidden with the offending state; by 
the latter of which a port belonging to the offending 
state is closed to foreign trade. These acts approach 
in character to war, to which they generally lead; yet 
technically they are not war, and there are cases where 
the remedy has been applied without war resulting. "" 

a. Hostile embargo is the detention by the aggrieved 
state of the ships of the delinquent state in the ports of 
the latter until the grievance is satisfactorily adjusted. 

b. Pacific blockade is the interdiction of maritime 
trade under its own flag in time of peace to the defendant 
and possibly delinquent state by an aggrieved state. 

The secretary of state in 1838 said to the French 
minister: 

"Reprisal is a measure short of war, but it is not 
otherwise 'pacific;' and so with pacific blockade."" 

The first case arose in 1827 in connection with the 
intervention of Great Britain, France and Russia in the 
interest of the independence of Greece. It led to the 
bloody battle of Navarino in which the Turkish fleet was 
destroyed. The intervening powers maintained, how- 
ever, that no state of war existed. 

Fourteen of these blockades occurred up to and in- 
cluding the blockade of Venezuela by Great Britain, 
Germany, and Italy in 1902. lu every case the act was 
the act of a strong power against a weak one that had no 

^* Wliarton, Cam. Am. Law, sec. 206. 

" Mr. Vail, act. sec. of state, to M. Pontois, French mm., October, 19, 1838, 
MS. Notes to French Leg.» vi, 32. 
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naval force. In several the " pacific *' blockade developed 
into a '^war^' blockade. In 1894 England declared that 
a pacific blockade could not be enforced against ships of 
third states. Whereupon France, the blockading power, 
considered herself at war with China, the blockaded 
country. Similarly, in 1902, the protest of the United 
States turned that pacific blockade into a war blockade. 
Vessels of the blockaded country captured violating 
the blockade are sequestrated and restored without dam- 
ages for detention on the conclusion of the blockade. 

Intervention 

This is a special use of a broad term. In this sense 
intervention is " a dictatorial interference of a third state 
in a difference between two states for the purpose of 
settling the difference in the way demanded by the inter- 
vening state."" If one or both of the parties fail to com- 
ply with the dictation of the intervening state, this last 
state may withdraw its intervention, or proceed to re- 
prisals, or even war. 

All of these compulsory means of settlement de- 
pend on force. All probably will result in war if applied 
by one great power to another great power. Historically, 
they have either been the precursors of war or have been 
the means by which powerful nations bent weak nations 
to their will. They are prima facie hostile acts. They 
differ from acts of war only in being restricted in their 
scope. They cannot be successful when used by equals 
against equals. If the victimized state is capable of re- 

''Oppenheim, vol. ii, 191 2, sec. 50. 
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sistance there will be armed conflict and bloodshed, 
though the compelling state or states may follow the 
example of the allies against Turkey, in 1827, and decline 
to call the conflict war or Navarino a battle. 

" The representatives of the three powers did not cease 
to assure the sultan of their friendship, and to declare 
that peace was not broken, although the measure which 
they adopted served to paralyze his armies. "" 

Armed conflict, warfare, an appeal to arms, is the an- 
tithesis of that peaceful redress by the judgment of a legal 
tribunal that we desire to establish. The end sought is 
to avoid armed conflict, not to make armed conflict the 
necessary concomitant of each judgment. 

If the state upon which these non-amicable modes of 
settlement are exercised is incapable of resistance and so 
perforce submits without conflict, can we say that these 
modes form a proper sanction for judicial settlement 
when such states are defendants. The very basis of 
modem international law is the theorem of Grotius, now 
an axiom, that each independent sovereign state is equal 
before the law. If we deny the truth of this proposition, 
there can be no society of sovereign states, ruled by in- 
ternational law. Law is the special protection of the 
weak. It is the boast and strength of our mimidpal law 
that before it all men are equal, the rich and the poor, the 
strong and the weak. This same equality of persons be- 
fore the law has spread the principles of the Code Na- 
poleon over nearly all Europe. International law to live 
must recognize each sovereign state as an equal of every 

^ Calvo, Droit International, iii, sees. 1833, 1834; Hanaard, Pari. Debat4$* 
Qdi,339. 
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Other sovereign state. How then can we adopt one kind 
of sanction for states with large navies and another and 
different kind of sanction for states of small military 
force, or no force at all? 

Retorsion 

'^Retorsion is the appropriate answer to acts which it 
is within the strict right of a state to do, as being general 
acts of state organization, but which are evidence of un- 
friendliness, or which place the subjects of a foreign 
state under special disabilities as compared with other 
strangers, and result in injury to them. It consists in 
treating the subjects of the state giving provocation in 
an identical or closely analogous manner with that in 
which the subjects of the state using retorsion are treated. 
Thus if the productions of a particular state are discour- 
aged or kept out of a coxmtry by differential import du- 
ties, or if its subjects are put at a disadvantage as com- 
pared with other foreigners, the state affected may re- 
taliate upon its neighbors by like laws and tariffs. "^^ 

Retorsion is injurious reciprocity in legal acts. It 
cannot be a sanction to prevent an illegal act. 

m. SECUUTY m advance 

It has been suggested that security to abide by the 
award be given by the litigant party prior to submission 
to the jurisdiction of the court. This security will de- 
pend upon the nature of the case, and apparently there is 

^Hall, Ini. Law, 5th ed., 367, citing de Martens, Pieds, tec 354; Fliilli- 
more, iii, sec. viL; Bluntshli, sec. 505. 
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but little difficulty in that large number of cases where 
the relief sought is the pa3anent of a sum of money. The 
great majority of the arbitrations concluded hitherto 
have been settled by the payment of a pecuniary in- 
demnity. For example, the Alabama case between 
Great Britain and the United States, and the Delagoa 
Bay case between Portugal and England. The amount 
claimed could be deposited with a third state to await 
the decision of the court or by special treaty or imder the 
compromis submitting the case, a lien upon certain reve- 
nues, e.g., the customs, could be given by the defendant 
to the plaintiff, such lien being conditioned to satisfy the 
judgment in the cause. 

Guarantee and suretyship 

The pa3anent of a money judgment by the defendant 
state may be guaranteed in advance of the judgment by 
a third state, or a third state may become surety in ad- 
vance of the judgment and agree to be bound equally 
with the defendant state by that judgment. A more 
difficult question arises when the subject of the differ- 
ences between the two litigant nations is territory, or 
some other specific thing or right. But even in this case, 
guaranty and suretyship in certain instances promise ad- 
ditional security. Where territory is the bone of con- 
tention, the parties Utigant might agree prior to the com- 
mencement of the court proceedings, that a third state or 
states, named in the agreement, occupy the territory in 
question and upon the rendition of the judgment of the 
court, turn over to the successful party the whole or a 
portion of that territory in accordance with the terms of 



3X8 JtTDICIAL SETTLEMENT 

the court's dedsion. It has been said that no territory 
should be granted by one state to another, even in conse. 
quence of the award of an arbitration or the judgment of 
such a court as we propose, without the consent of the 
population of that territory. This proposition opens up 
a wide field of discussion foreign to the purposes of this 
paper. 

Land has in the past been held by a creditor as se- 
curity for a money demand. Cases in which land has 
been so held have been, for the most part, of two kinds. 

First, land held by a victorious army at the conclu- 
sion of a war to sectire and enforce the payment of an 
indenmity granted by the treaty concluding the war in 
question ; as in the case of the Franco-Prussian and Chino- 
Japanese wars. 

Second, the commercial ports, or at least the custom 
houses of those conmiercial ports, have been held by an 
aggrieved state to secure the pa3anent of loans secured 
by the customs revenues of the country in which the 
ports are located, or to secure or obtain pajnnent of 
money as an indemnity due by a weak state to a powerful 
one; as p the case of the seizure of Corinto in Nicaragua 
by Great Britain. It is now proposed that land or com- 
mercial ports should be pledged by a defendant litigant 
to the plaintiff litigant in advance of the decision of the 
Court as security for the pa3anent of the possible money 
judgment against the pledger. Here, again, it is easy to 
see many objections. It is feared fresh difficulties might 
arise in respect to the pledge. 

Hostages were in former times given as security for 
the carrying out of treaty provisions. I think the last 
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case of this sort was that in which hostages were given by 
England to France at the dose of the eighteenth century. 
This form of security in advance is not, I believe, urged 
seriously by any writer and may be briefly dismissed as 
unsuitable to the present times. 

Some form of security in advance would doubtless 
be conducive to a prompt and frictionless payment of a 
money judgment. I can see but one objection, that the 
demand of security in advance might be considered as 
offensive by the state upon whom the demand is made. 
In many cases such security would be superfluous and, if 
it be left to be a matter of private arrangement between 
the litigants, in the majority of cases such security would 
be dispensed with. 

IV. SEIZURE OP PROPERTY SUBSEQUENT TO AWARD 

A judgment has been entered in favor of one litigant 
state against the other litigant state. In municipal law, 
in a case between individuals in which a money judgment 
has been granted, execution issues and the sheriff is in- 
structed to cause to be made satisfaction to the amount of 
the judgment out of the goods and chattels of the loser, 
or, failing goods and chattels, the land of the debtor is 
attached or his credits garnished. It is apparent that 
the enforcement of an international execution analogous 
to a writ oi fieri facias; or an attachment of the territory 
of the debtor state are positive reprisals that may readily 
lead to war. Such reprisals as sanctions have already 
been discussed, but it is argued that international money 
judgments may be enforced by the seizure of dividends 
due to shareholders of the condemned state, such seizure 
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being based on a supposed analogy to garnishment^ and 
it is said: 

^^Such an attachment would certainly create amongst 
the people of that state a sudden burst of opinion against 
their government, and the resistance to the award would 

therefore be overcome This would truly be an 

irreprovable sanction, subject only to indemnity from the 
delinquent state to its own people whose private property 
would have been endangered or temporarily attached by 
the fact of an act of their government. "^* 

Many objections to such a course arise to the mind, 
but it seems sufficient to point out that if state '^A'' 
confiscates the dividends of those citizens of state ^'B" 
who are stockholders in the corporations of state "A," 
state ^'B" can easily confiscate the dividends that the 
citizens of state "A" wotild otherwise receive from state 
'*B" corporations. Further, who would buy stocks 
subject to confiscation? in what market could they be 
sold? and if stock cannot be sold, how can a corporation 
exist? 

If by ^'shareholders" is meant the holders of state 
bonds, what state would ruin its credit by confiscating 
the interest due on its bonds. If state ^^A" confiscated 
the interest due to citizens of state "B" today, it may 
confiscate that of state " C " citizens tomorrow. 

V. COMMERCIAL PRESSURE 

Boycott 

A boycott by the unpaid judgment creditor is often 
dted as a valuable sanction. Some persons go still 

!■ Dumas in Am, Jour» ItU, Law^ vol. v, no. 4, pp. 946, 947* 
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further and say that every member of the society of 
nations should boycott a state which repudiated a judg- 
ment of the court. A boycott in this sense may be of two 
kinds, a commercial boycott; or a complete ostracism of 
the offending state. Considering the first sort, namely 
the commercial boycott, its value in bringing to terms a 
state which has gone so far as to deliberately repudiate 
its soleron obligations to abide by the decision of the court 
of its choice, is very doubtful. Before a state wotild pro- 
ceed to such lengths, to me almost inconceivable, it must 
carefully have counted the cost and must be prepared 
both as a government and as a commimity for certain 
loss. Such a course has not been found effective in 
practice. 

Mr. Gallatin wrote to Mr. Everett in 1835: "As 
respects your other query, I must say that I am 
very adverse to restrictive commercial measures for any 
purpose whatever. Expierience must have taught us, 
beginning with the non-importation restrictions and 
agreement which preceded the war of independence, and 
ending with the various non-intercourse laws which were 
enacted between December, 1807, and June, 1812, how 
inefficient measures of this description generally are for 
the purpose of forcing another country to alter its 
policy. "" 

On the other hand, a nation or nations boycotting, 
must, if they hitherto had any trade with the boycotted 
nation, suffer loss in direct proportion to that trade. If 
they had no previous trade, the boycott would, of course, 
be futile. 

^•Mr. Gallatin to Mr. Everett, January 5, 1835, voL 3, GaUaiin's Writings^ 
475* 
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The peaceful embargo is another form of boycott. It 
was given a thorough trial in this country in the early 
years of the nineteenth century. It failed to coerce the 
will of the nations at which it was aimed. It was looked 
upon as a prelude to a state of war. 

^'On April i, 1812, President Madison sent a message 
to congress recommending another embargo. An ap- 
propriate act was adopted on April 6, 18x2, and this was 
followed on the 14th of April by an act prohibiting ex- 
portations by land. Mr. Gnmdy said that he tmderstood 
that this embargo was 'a war measure' and was meant 
to lead directly to war, and Mr. Calhoun afterwards de- 
clared Mts manifest propriety as a prelude* to war." 

John Adams wrote: "When a war with England 
was seriously apprehended in 1 794, 1 approved of an em- 
bargo, as a temporary measure to preserve our seamen 
and property, but not with any expectation that it 
would influence England. I thought the embargo, which 
was laid a year ago, a wise and prudent measure for the 
same reason, namely to preserve our seamen and as much 
of our property as we could get in, but not with the 
faintest hope that it would influence the British 
councils. "" 

Refusal of credit and money pressure 

As every government is a borrower and as most, if not 
all, private industries of the world are carried on on bor- 
rowed money, states, whether regarded as governments 

" Moore, Dig,^ vol. vii, p. 143. 

^' Mr. J. Adams to Mr. Vamum, December 26, z8o8, vol. 9, John AdamsU 
W&rkst 606. 
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only or considered as communities, are dependent upon 
credit. Money is truly international. It flows where it 
may be most advantageously employed. However, in 
£uro[)e, through the government banks, states exercise 
a certain control over credit and money. In this country 
the relation between the government and the deposi- 
tories of money and grantors of credit is not so apparent* 
yet the same is to a greater or less extent true. An ex- 
ample of the effect of a denial of credit through acts of 
states is before our eyes at the present time. Without 
money no nation can go to war and the money for such 
warlike operations must be obtained directly or indirectly 
from the money markets of the world. When Philip of 
Spain planned to send the Great Armada to destroy the 
liberties of the English, the merchants of London induced 
the merchants of Genoa to refuse Philip a great loan; 
whereby the sailing of the Armada was put off for a fuU 
year. This subject of commercial pressure is closely 
allied to that of public opinion and it is really in itself not 
a sanction but flows from the exercise of that sanction 
known as '^ public opinion. '' It is an effect not a cause. 

Tariff 

We have had some experience in this country with 
tariff wars waged, not for the purpose of enforcing judicial 
settlements of international disputes, but for reasons 
which might seem to inject party politics into an inter- 
national law paper if I were to attempt to describe them. 
We have witnessed tariff wars between other countries. 
Personally, I think that the result of these wars has been, 
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like the result of most wars, damage to both sides. If a 
boycotti the extreme form of tariff war, is not an efficient 
sanction for judicial settlement, a tariff war could not be; 
for the greater still includes the lesser. 

Ostracism 

The last form of proposed sanction that I shall discuss 
is ostracism by the family of nations and suggested 
modem excommunication of the recalcitrant nation. 
Medieval history shows us that excommimication was in 
the then state of society a powerful weapon in the hand 
of the pope, and its exercise secured the submission to 
the terms of the Holy See of divers kings and princes. 
But excommimication acted upon the individual in the 
community and destroyed the f oimdations upon which the 
government of the princes and kings assailed rested, in 
those cases where the individuals obeyed the bull of the 
pope. Further, it was in some cases made effective by 
the levying of war upon the excommunicated one by am- 
bitious and rapacious persons who were promised the 
territories of the unfortimate as their reward. Inter- 
national ostracism soimds very formidable. In reality 
it is but another way of stating that the state in question 
has by the commission of a flagrant act of bad faith, lost 
the good opinion of the sister states. It is said that such 
ostracism should carry with it denial of representation at 
The Hague. There could be no denial of representation 
at The Hague at the present time without the consent of 
the party who is denied the representation. It is true 
that by the consent of all the parties signatory a new rule 
could be made that would automatically deny representa- 
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tion at The Hague to a recaldtrant state but it is not be- 
Keved that such a rule would receive approval. 

In conclusion I would call attention to the fact that 
the question to which this paper is addressed is not that 
of the adequacy at this stage in the development of civil- 
ization, of the three forces named in the introduction, 
i.e., the necessity of intercourse between states; the con- 
science of the individual state; and the Sittlichkeit of the 
society of nations as sanctions for international law in 
general. It is a narrower, more specific question that 
must be answered. It is this. Are, or are not, the three 
above named forces a sufficient sanction to prevent such 
a glaring act of bad faith as the repudiation of the judg- 
ment of the proposed court by a nation that has volun- 
tarily, in the most solemn manner, submitted to the 
Court's jurisdiction? This must, I think, be answered 
in the affirmative. Experience proves the correctness 
of an affirmative answer. As the members of this society 
are well aware, over two himdred and fifty arbitrations 
have been had in the last himdred years and in no in- 
stance has an award been repudiated by a state, a party 
to the submission. 

The Presiding Officer: The next paper is on the 
Codification of International Law as an Aid to Inter- 
national Tribtmals. This will be delivered by Mr. 
Edward A. Harriman, of New Haven, whom we all 
know as a distinguished professor of law and a dis- 
tinguished practitioner of law. 
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CODIFICATION OF INTERNATIONAL LAW AS 
AN AID TO INTERNATIONAL TRIBUNALS 

EDWAED A. HASEDCAN 

The object of this Society is the judicial settlement of 
international disputes. For the judicial settlement of 
any controversy four things are absolutely essential: 
First, a judicial tribunal; second, rules of law by which 
that tribunal is bound; third, an ascertainment of the 
facts by such tribunal; and, fourth, the application by 
the tribunal to those facts of the appropriate rules of law. 
The controversy as to whether international law is really 
law at all, is ancient but not profitable for our present 
purpose. There are those apparently who will deny the 
existence of international law until they see an interna- 
tional governmental organization with an international 
executive, a parliament of man, and a world tribunal with 
a jurisdiction over nations equal to that of the United 
States Supreme Court over the several States. The com- 
plete organization of a world republic seems still a dream, 
but the judicial settlement of international disputes is 
not a dream. Certain definite steps have already been 
taken toward the establishment of judicial tribimals with 
jurisdiction over international disputes, such as the inter- 
national prize court, and the court of arbitral justice 
proposed by the Hague Conference. 

"The same necessity which compelled the establish- 
ment of courts and tribunals in communities is irresist- 
ibly forcing their establishment between nations. Such 
courts are no longer the dreams of philosophers and 



philanthropists. They are necessitated by the ever in- 
creasing accord of nations. ''^ 

The first requisite of judicial settlement, that is, the 
judicial tribunal, is therefore dearly in sight. One of 
the greatest difficulties confronting the advocates of 
such a tribunal, is with reference to the second requisite 
for judicial settlement, that is, a set of rules which shall 
govern the action of that tribunal when organized. It 
is said, of course, that such tribunal is to be governed by 
the rules of international law, but where are these rules 
to be foimd? According to a recent writer, Mr. F. E. 
Smith, '^ the following are the chief agencies by which the 
rules of international law are commonly ascertained: 
(i) the writers of text-books; (2) international treaties; 
(3) opinions invited by their own governments from 
experts in international practice; (4) declarations of law 
made by tribunals of international arbitration; (5) de- 
cisions of prize courts and similar tribunals; (6) private 
instructions given by individual states to their armed 
forces, and to diplomatic representatives. '* 

"International law, in its widest and most compre- 
hensive sense — ^including not only questions of right be- 
tween nations governed by what has been appropriately 
called the law of nations; but also questions arising under 
what is usually called private international law, or the 
conflict of laws, and concerning the rights of persons 
within the territory and dominion of one nation, by 
reason of acts, private or public, done within the do- 
minions of another nation — ^is part of our public law, 

^ Samud J. Elder in 7aU Lam Journal, voL 23, p. 7. 
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and must be ascertained and administered by the courts 
of justice, as often as such questions are presented in 
litigation between man and man, duly submitted to 
their determination. 

The most certain guide, no doubt, for the decision of 
such questions is a treaty or a statute of this coxmtry. 
But when, as is the case here, there is no written law upon 
the subject, the duty still rests upon the judicial tribimals 
of ascertaining and declaring what the law is, whenever 
it becomes necessary to do so, in order to determine the 
rights of parties to suits regularly brought before them. 
In doing this, the courts must obtain such aid as they 
can from judicial decisions, from the works of jurists and 
commentators, and from the acts and usages of civilized 
nations. "* 

''International law is part of our law, and must be 
ascertained and administered by the courts of justice of 
appropriate jurisdiction, as often as questions of right 
depending upon it are duly presented for their determina- 
tion. For this purpose, where there is no treaty, and no 
controlling executive or legislative act or judicial decision, 
resort must be had to the customs and usages of civilized 
nations; and, as evidence of these, to the works of jurists 
and commentators, who by years of labor, research and 
experience, have made themselves peculiarly well ac- 
quainted with the subjects of which they treat. Such 
works are resorted to by judicial tribunals, not for the 
speculations of their authors concerning what the law 
ought to be, but for trustworthy evidence of what the 
law really is. "» 

* Gray, J. in Hilton v. Guyot, 159 U. S., 113, 163. 
» Gray, J. in The Paquek Babana, 175 U. S., 677, 700. 



HAUtnCAN 329 

With a tribunal of arbitration, as disdnguished from 
a judicial tribimal, it may be possible to leave the ques- 
tion of what the law is to that tribimaly because the ob- 
ject of arbitrators is to settle a controversy rather than 
to reach a judicial determination as to which party is 
right. Nevertheless, even in matters of arbitration, it 
is highly desirable for the parties seeking arbitration, to 
know beforehand by what rules the arbitrators are to be 
governed. As Mr. F. £. Smith says, voicing the English 
dissatisfaction with the Alabama award, ^^Any objec- 
tions which may be raised against the Alabama award 
cannot be laid at the door of the principle of arbitration; 
the fault there rested not with the arbitration, but with 
the treaty of Washington, which laid down the law by 
which the arbitrators were botmd.'* "In estimating 
the legal value of their findings, it must not be forgotten 
that their authority depended merely on the mandate of 
two individual nations, and that the terms of the refer- 
ence imposed upon them standards of conduct into the 
legality of which they were not concerned to inquire. "* 

But the entire success of the Alabama arbitration, 
which is one of the most important arbitrations on record, 
was due to the very fact that the arbitrators knew by 
what rules they were bound. If they had been left to 
determine the law as well as the facts, there might well 
have been an entire failure to agree. It seems essential, 
therefore, that the rules of law which shall govern any 
international judicial tribunal, should be known to the 
parties who are asked to submit their case to that tribu- 
nal. The rules which the tribunal is to apply may be 

* F. £. Smith's InternaUonal Law, pp. 316. 199, 
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agreed upon by the parties, as in the treaty of Washing- 
ton, or may be incorporated in a code, or may be ascer* 
tained by the tribunal from the various sources already 
mentioned. It is submitted that of these three methods 
of presenting the law to the tribimal, a code is the most 
satisfactory. I am entirely aware of all the objections 
that have been raised by English and American lawyers 
to codification of the common law, but international law 
is on an entirely different footing. The common law has 
its own good points, but from a practical standpoint, the 
most important things in the common law are the de- 
fects due to its crude and primitive ideas, from which 
people were relieved only by that extraordinary supple- 
mentary system of law known as English equity. The 
English courts were never able to develop a consistent and 
harmonious jurisprudence, and it was only by the statu- 
tory merger of law and equity that any real progress was 
made toward the unity of English law. English law, 
however, as declared by English courts, whether com- 
mon law or equity, was set forth by a tribunal, which was 
an English tribimal, subject to the influence of English 
customs and English institutions, which affected its de- 
cisions and controlled the inevitable process of judicial 
legislation. When we come to an international tribimal, 
we shall have judges from all nations of the world, repre- 
senting every possible theory on every disputed point of 
international law. Is it to be supposed, then, that any 
nation will readily approve the judicial decision of a con- 
troversy by foreign judges without some certainty as to 
the rules of law which are to govern the action of such 
judges in a particular case? The English people have 



HAUtniAK 331 

been willing to trust the English courts to develop the 
common law, although the era of judicial has given way to 
that of legislative development, but will the nations of the 
world trust to the development of international law in 
the same manner? It seems impossible. Already there 
is serious complaint in regard to the procedure before 
the court of arbitration, and at the last meeting of 
this society, Mr. W. C. Dennis made a strong argu- 
ment for the codification of such procedure. Uncer- 
tainty, however, in regard to the rules of substantive 
law is of far greater consequence than uncertainty as to 
the rules of procedure. There seems no safety, there- 
fore, in submitting any important question to the judicial 
decision of an international tribunal, imless the law gov- 
erning that tribimal is determined beforehand, either 
by mandate of the parties, or by some recognized code 
which is binding upon the court. The code has this ad- 
vantage over the mandate; that the latter is particular, 
while the former is general. It will at once be said that 
a general code is imp>ossible because there is no legis- 
lature having authority to adopt it. This objection is 
sound but not conclusive. No rule of international law 
is binding upon a nation which does not, voluntarily or 
involuntarily, recognize that rule. Many important 
rules of international law, however, are recognized by all 
civilized nations. In so far as there is a universal agree- 
ment upon a particular rule, there is no difficulty in 
stating it in a code, but it is not essential, by any means, 
that all the rules laid down in such a code should be 
adopted by all nations. So far as all nations which ad- 
here to a particular rule of the code are concerned, the 
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code is in force as to all. In so far as the United States 
and the great nations of Europe all adhere to a particular 
nile^ that rule would be binding upon them, and a nation 
which has not recognized that rule, will be practically 
bound to submit to such rule as a condition of obtaining 
a judicial settlement of its controversies with other na- 
tions. In cases where there is a disagreement between 
leading nations as to a particular rule, it will be necessary, 
in order to obtain a judicial settlement of a controversy 
between nations which disagree as to that rule, either 
that they should agree especially upon a mandate to the 
tribunal for the piupose of a particular case, as England 
and the United States did in the treaty of Washington, 
or that they should leave to the tribimal what is in 
reality the law-making power of declaring which nation 
shall prevail as to the law. If the parties are unwilling 
to agree upon the rule of law, and are unwilling to leave 
the declaration of an unsettled rule of law to the tribunal, 
they cannot, of course, obtain a judicial settlement of 
their dispute, and must have resort either to war or to 
arbitration. 

There is nothing new in the idea of a code in interna- 
tional law. The following extracts from the historical 
sketch of the International Law Association which is in- 
corporated in its annual reports, show something of 
what has been done in the past. 

"The Association for the Reform and Codification of 
the Law of Nations, as it was originally called, was 
founded at Brussels, in a conference held on the loth, 
nth and 13th of October, 1873. 

"The idea which led to the formation of our Assoda- 
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tion emanated from America. It appears to have had its 
inception in the fertile brain of that far-sighted worker 
for peace, Elihu Burritt, * the learned blacksmith. ' It 
was taken up by his friend and colleague, the Rev. Dr. 
Miles, a fervent apostle of the same cause and Secretary 
of the American Peace Society. Dr. Miles brought it 
before the Hon. David Dudley Field, an eminent mem- 
ber of the New York Bar, the draftsman of the Civil 
Code of New York State, and subsequently of a ' Code of 
International Law.' Under the auspices of Mr. Field 
and other American gentlemen, Dr. Miles came over to 
Europe to invite adhesions to the idea of an International 
Association to prepare a code of International Law, and on 
his return an American committee was formed under the 
title of 'The International Code Committee.' . . . ." 

"The title 'Association for the Reform and Codifica- 
tion of the Law of Nations, ' originally given to the new 
organization, was evidently due to the conviction enter- 
tained by most of its foimders, especially by the dis- 
tinguished American jurists who took so important a part 
in its establishment, that a code of international law 
must precede any general resort to international arbi- 
tration, and that the want of such a code was the great 
obstacle which hindered the general substitution of arbi- 
tration for war. " 

The writer, who is anonymous, goes on to say: "Ex- 
perience may certainly be said to have proved that the 
codification of international law was not an essential pre- 
requisite to the progress of international arbitration. " 

This statement is doubtless true. Not only is the 
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codification of international law not an essential prereq- 
uisite to the progress of international arbitration, but 
the absence of such codification does not seem to have 
been a material hindrance to such progress. The code of 
international law prepared by David Dudley Field, and 
Bluntshli's Das tnodeme Vodkerrecht der cmlisirten Staten- 
als Rechtsbuch dargesteUty have had their uses, but they 
have not been adopted or recommended for adoption by 
the Hague Conferences. Forty years ago, however, whra 
David Dudley Field brought out his code, all that prac- 
tical men hoped for was the increasing use of arbitra- 
tion in case of international disputes. The idea of judi- 
cial settlement of such disputes was in those days little 
more than a dream. The formation and composition of 
this Society show that such judicial settlement is an 
object entirely practical in its character, for which prac- 
tical men are ready and willing to work, and which they 
have partially obtained already. The first and only 
essential of such judicial settlement is a court with juris* 
diction over the dispute. Given the court, it is perfectly 
possible as a theoretical proposition, for that court to 
derive its knowledge of the rules of international law 
which it is to administer from the various sources already 
described or from its inner consciousness of right and 
justice. My thesis is simply this; that at the present day 
codification of international law would be of material 
assistance, not simply to the administration of justice by 
an international tribimal, but to the progress of the idea 
of judicial settlement among the nations which are asked 
to submit to the jurisdiction of that tribunal. David 
Dudley Field has thus defined a code : '' A code is a digest 
of law moulded into distinct propositions and arranged in 
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scientific order. An international code is an extended 
treaty/' Is there any reason why the rules of interna- 
tional law cannot be digested, moulded into distinct 
propositions, arranged in scientific order, and adopted by 
treaty by the nations adhering to that code? There 
are two possible objections to such codification. The 
first is that the rules of law do not exist. The second is 
that while such rules may exist, they cannot be ade- 
quately stated in human language. The first objection, 
though paradoxical in form, is not without force. There 
are many questions of international law in regard to 
which there is a disagreement among different nations. 
Until there is substantial agreement among the great 
nations, it may be said that we have no rule of interna- 
tional law in the strict sense. The code, ought, therefore, 
in the first instance, to be simple in character and limited 
to those rules upon which nations have already agreed, 
or upon which, by some further conference like those at 
The Hague, they can be induced to agree. As Mr. 
James Brown. Scott has said, "Such conference or con- 
gress is not far removed from an international legislature 
whose acts are submitted ad referendum to the participat- 
ing nations. " To such a code there would be objectors, 
like those German expositors of the German dvil code 
who object to its generality and the margin of develop- 
ment which it leaves. Professor Pound, however, with 
regard to that German code, says: "It is justly thought 
a merit of the new German dvil code, that it makes no 

attempt to be a perfect code in the eighteenth century 
"I 



' American PdUtkal Science RetneWy vol. 7, P- 37o. 
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It is not to be supposed that the adoption of a code 
of international law will in any case absolutely prevent 
judicial law-making by an international tribunal, for, 
as Professor Pound says, ^* the application of law is not 
and ought not to be a purely mechanical process. Laws 
are not ends in themselves; they are means toward the 
administration of justice. Hence within somewhat wide 
limits courts must be free to deal with the individual case 
so as to meet the demands of justice between the parties. 
Any considerable narrowing of these limits, any confining 
of the judicial fimction by too many hard and fast rules 
soon defeats the purpose for which law exists. Appli- 
cation of law must involve not logic merely but a measure 
of discretion as well. All attempts to eradicate the lat- 
ter element and to make the law purely mechanical in its 
operation have ended in failure. Justice demands that 
instead of fitting the cause to the rule, we fit the rule to 
the cause. 'Whoever deals with juristic questions,' says 
Zitelmann, 'must always at the same time be a bit of a 
legislator;' that is, to a certain extent he must make law 
for the case before him. " 

Yet while the power of judicial legislation is inherent 
in the court, that power can be minimized by the authori- 
tative expression by the law-making body of the law 
which it is the duty of the court to enforce. 

The method of adopting an international code is 
pointed out by Mr. Field in the first article of his pro- 
posed code: "The following rules are established and 
declared by the nations assenting hereto as an inter- 
national code by which those nations and their members 
respectively shall be governed in their relations thereto 
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(and the provisions of private international law are to be 
applied in each nation which is a party to this code not 
only to foreigners who are members of nations parties 
to this code, but also to their own members). " 

While Field's code was at least forty years ahead of 
his time, the time for a code of international law has un- 
questionably arrived. France has had the Code Na- 
poleon for a century. The German Empire has codified 
its law. The Anglo-Saxons have resisted the progress 
of codification to the very last ditch, but even Anglo- 
Saxon jurisprudence has reached the stage where its de- 
velopment is now legislative rather than judicial. The 
law of negotiable instruments; of sales; of warehouses; 
of stock transfers; of monopolies; of partnership; of 
corporations; of interstate commerce; and of contracts, is 
already largely in the shape of codes in one or more 
Anglo-Saxon jurisdictions with an increasing tendency 
toward codification in each jurisdiction and toward 
uniformity in matters of commercial law. It is true, as 
Mr. Amasa M. Eaton has pointed out in discussing the 
attitude of the bench and bar toward the uniform negoti- 
able instruments law, that the nature and importance of 
that code have not been entirely appreciated in this 
coxmtry.* This is due to the training of our bench and 
bar who have been led to overestimate the importance 
of judicial precedent as compared with legislation, and 
who have a permanent if not well founded belief that 
it is almost impossible for an American legislature to 
draw a statute that is intelligible without the assistance 
of judicial explanation. Nevertheless our codes of 

* 77 Central Lam Jauntal, p. aSa. 
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private law are here to stay, and our code of interna* 
tional law is already in the making. 

'^The first meeting of the international commission 
of jurists established by the third International American 
Conference of 1906, 'for the piupose of preparing draft 
codes of private and public international law regulating 
the relations between the nations of America, * was con- 
vened at Rio de Janeiro, June 26, 1912. Except for the 
adopting of a code on extradition, the Commission con- 
fined its attention principally to work of organization. 
The Commission was divided into six committees for the 
preparation of codes to be submitted at the next meeting 
of the Commission in Rio de Janeiro in June, 1914. "^ 

With a view to the preparation of drafts of codes, it 
is provided that each committee shall request from each 
government a detailed report as to its domestic legisla- 
tion, its judicial administrative decisions, its conventions 
and practices, its international cases and their solutions, 
and as to the regulations which it deems most suitable 
on the subjects with which the committee is charged. 

When a code of public international law regulating 
the relations between the nations and America is once 
prepared and adopted by those nations, it will furnish a 
basis for the adoption of a xuiiversal code through the 
instrumentality of some future Hague Conference. It 
is desirable that all nations should agree upon all the 
rules of that code, but it is not in the least essential to 
the existence of that code that they should so agree. 
There is nothing to prevent the publication of a code with 
an annotation to each article showing exactly what na- 

' Tk$ American Tear Book, xgis, p. 10s* 
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dons have accepted the rule therein stated, with variorum 
readings for those nations who assert a different rule, fol- 
lowing the general plan of Professor Wigmore's Pocket 
Code of Evidence. With a code in this form, it will be 
possible to determine readily, in case of any international 
controversy, whether the controversy is merely as to a 
question of fact, or whether it relates to the existence or 
non-existence of the rule of law laid down in the code, or 
whether it only relates to the application of that rule of 
law. Nations will then know beforehand exactly what 
the necessary conditions are for the judicial settlement 
of a controversy between them, and the judicial tribimal 
to which such controversy is submitted will know ex- 
actly what law it is bound to administer. 

To sum up; our court for the judicial settlement of 
international disputes, is not here, but is in sight. The 
code of international law which is to govern that court 
is not yet constructed, but its foundation is being laid 
by the international conunission of jurists which began 
work at Rio Janeiro last year. Such a code is not in- 
dispensable to the judicial settlement of international 
disputes, but it will be of inestimable advantage in re- 
moving the uncertainty of the law by which that tribimal 
will be bound when constituted. The removal of such 
uncertainty will at the same time diminish the burden 
of the international tribunal and increase the willingness 
of nations to become litigants in its forum. The in- 
ternational court and the international code are both in 
embryo, but it is not too much to hope that the honored 
president and vice-president of this Society may live to 
see their birth. 
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The Pkesiding Officer: I will state now what I 
should have stated at the beginning, and that is that 
opportunity for discussion of the papers will be given at 
the end of the reading of the papers. It is not only our 
duty of coxirtesy to those who have so carefully prepared 
those papers and whom we have invited to speak to us, 
but it is our own desire and pleasure that full oppor- 
tunity should be given for discussion. The discussion 
will be deferred until after the last paper has been read. 

Under the head of "Public Opinion" we have two 
papers, which are to end the formal program of the 
morning. 

It is always a peculiar pleasiure for the city of Wash- 
ington to have a visit for any reason from the Hon. 
William Dudley Foulke, of Richmond, Indiana, who 
certainly needs no introduction to this Society or to any 
other American audience. 

PUBLIC OPINION 

WILUAM DTn>LEY FOULKE 

The question I am to discuss is this: ''How far can 
we rely upon international public opinion as a means of 
enforcing the decrees of an international court?" 

It is all very well to express in a general way our 
confidence in the onmipotence of public opinion and our 
reliance upon it to accomplish all that we wish, but the 
question demands a more particular investigation. We 
must not trust mere generalities. We should consider. 

What is public opinion? 

How strong is it, and how reliable? 
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How far has it an international character? 

How powerful is it capable of becoming? 

What are the agencies by which it may be best de- 
veloped? 

For public opinion, weak or strong, good or ill as it 
may be, is the only agency upon which an international 
coiurt can rely today for the enforcement of its decrees 
and the only reliance it is likely to have for a considerable 
time to come. 

The establishment of an international police is still 
a long way off, though it is by no means impossible. 
The cooperation of the great powers in China to suppress 
the Boxer uprising, contained within itself the germs 
of the international police, and it was effective too, 
though it can not be said that all the policemen con- 
ducted themselves with propriety. 

The suggestion that a certain percentage of the armed 
forces of various nations should be set apart for inter- 
national purposes is not an impracticable one though it 
will be some time before the world reaches that point. 
Meanwhile the sanction for the court's decrees must be 
public opinion. Even if the nations should agree by 
treaty to compel the enforcement of such decrees, still 
it would be public opinion upon which the world would 
have to rely for the enforcement of the treaty itself. 
It is public opinion now which gives to every treaty its 
only sanction (at least so far as the weaker signatory is 
concerned) unless it be that the treaty is also supported 
by self interest. 

What is public opinion? As I take it, it represents 
the average of what men believe and how they feel upon 
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a given subject within a given sodal unit, let that unit 
be as narrow as a single family or as wide as the civilized 
world; it is the result of the action and reaction upon 
each other of the thoughts, feelings, wishes, prejudices 
and determinations of individuals. 

To see how far public opinion can serve as a sanction 
for the decrees of an international tribimal we should 
first observe how far public opinion now controls the 
conduct of individuals, and we shall find that such control 
is very general, but by no means imiform or imiversal. 
Let us examine the question a little in detail. 

Municipal law, that ^^rule of civil conduct prescribed 
by the supreme power of the state" and enforced by 
compulsory process, covers only a small part of the 
social prescriptions by which our lives are controlled. 
Besides the law and besides our individual consciences 
there is another set of rules, more numerous perhaps than 
either, whose influence over the average man under 
ordinary circumstances is quite as strong as that of the 
law itself. These rules of conduct are prescribed by 
usage or custom and enforced by public opinion. Most 
of their precepts are distinctly moral and promote so- 
cial intercourse and well being, while some are indiffer- 
ent and a few others distinctly immoral, yet public 
opinion enforces all alike. 

Public opinion for instance, insists that men should 
not he, although the law (except in special instances) 
takes no cognizance of l3dng. Public opinion demands 
moreover, that promises should be kept even in r^ard 
to those matters in which the law will not enforce them. 
Thus gambling debts must be first paid, perhaps for 
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the very reason that they are not legally collectible. 
In those countries, like China, where ordinary debts were 
not collectible by law, public opinion enforced their col- 
lection better than any law could have done and many a 
man has committed suidde who was unable to meet his 
obligations. Public opinion demands respect and con- 
sideration for women, for the aged and for the hdpless. 
It will condemn those who would selfishly refuse their 
aid to actual present suffering, and places under its ban 
those who are wholly deaf to all claims for human sym- 
pathy. Public opinion demands that the citizen shall, 
when called upon, defend his coimtry in war and if 
necessary, sacrifice his life in her behalf. These are 
examples of some of the ways in which it promotes social 
intercourse and ethical conduct. 

But it is equally strong in matters which are quite 
indifferent. It prescribes for us our dress and to a large 
extent oxir social conduct. We may not appear in public 
in the costimxe of the Igorrotes nor may we eat without 
knives nor may men keep their hats on in chxirch or 
public gatherings although this is allowed to women. 
The whole domain of fashion and all social conventions 
are embraced among the usages which it enforces. 

But acts which are postively immoral are just as 
arbitrarily commanded by the public opinion of a com- 
mimity. The duel, for instance and the vendetta, 
whether in Corsica and Sicily or among the mountains of 
Kentucky and Tennessee. Fortimately the code which 
commands these particular things is disappearing. 
Yet public opinion foimded upon prejudice against 
other races and nationalities is still very strong and is 
on the whole injurious. 
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How far does public opinion enforce these usages? 
In many instances they are stronger than the law with 
all its penalties, stronger than the fear of personal suf- 
fering and of death itself. Public opinion in the South 
lynches the ravisher though the law prescribes death 
for the l3mchers. It requires men to miu-der one another 
in pursuance of the so-called "higher law." It often 
permits liquor to be sold with impimity in prohibition 
territory. It compelled the young Indian brave to 
submit to excruciating tortures to show his fortitude. 
It long required the widow in India to bum herself upon 
the body of her husband. 

If it be intense enough and sufficiently widespread, 
public opinion is absolutely irresistible. It is greater 
than any other power known in human society. It lies 
at the foimdation of all popular institutions. It has 
accomplished some marvellous results in the history of 
mankind. It won the stem empire of Rome to the meek 
religion of the Nazarene and it set France aflame with 
the red terror of the Revolution. It armed aU Europe 
for the recovery of the holy sepulchre and it stirred the 
hearts of the people of America till amid the flames of 
civil war we set free the shackles of the slave. 

But although it possesses this tremendous power, the 
occasions are few in which that power is exerted. Public 
opinion is frequently sluggish and often indifferent and 
there are nearly always a considerable nimiber of persons 
whom it cannot control. Men still continue to tell false- 
hoods and to break their promises. Some are callous 
to the demands of human sympathy, some will not volun- 
tarily defend their country in time of need. To secure 
conformity in the things most necessary to the public 
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welfare laws are enacted with remedies and penalties to 
compel the recalcitrant to do their duty. K public 
opinion were enough to control all men there would be 
no need for the court, the sheriff and his posse. 

Now can it be assimied that nations in this respect 
will be more perfect than individuals? History will not 
vindicate the claim that nations are composed of better 
stuff than the men who constitute them. If an3rthing, 
up to the present time, the standards of national morality 
have been lower than the standards of individual mo- 
rals and we must be compelled reluctantly to believe 
that there will sometimes be foimd a nation that will 
not abide by the decrees of an international court, if it 
is to be enforced by public opinion alone. And this 
brings us to the next question. 

How far has public opinion an international character? 

Public opinion is more immediately definite and 
effective in smaller units than in larger ones. It can 
make itself felt in the tribe, the school, the village more 
quickly and more powerfully than in a great nation, and 
international public opinion or world opinion is not yet as 
strong as national public opinion. It is confined to fewer 
objects; it is of later origin and more rudimentary. At 
the same time we cannot doubt that it exists at least 
among the more enlightened nations, yet it is none too 
strong even here. While the mutual jealousies of the 
powers were enough to induce them to intervene and 
protect the Turks in Constantinople from the advance 
of the Bulgarians, yet the public opinion of Europe was 
not strong enough to induce the powers or any of them 
to lift a hand to stay the slaughter among the Balkan 
peoples in the war that broke out after the peace 
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with Turkey and which today coimts among its victims 
many scores of thousands of human beings. It may be 
strong enough to induce the most highly developed 
nations not wantonly to break the clear terms of a 
solemn treaty and perhaps strong enough to prevent a 
nation which has voluntarily submitted a case to arbi- 
tration from repudiating any decree of the arbitrators 
if the decision be reasonably just and no very vital in- 
terest be affected. Nations might well look with con- 
tempt upon a litigant who would '^squeal" if a court of 
its own choosing should decide against it. 

Lord Chancellor Haldane, in his admirable address 
to the American Bar Association at Montreal^ after 
treating of those usages which control individuals without 
the sanction of law and which are sufficient in daily 
life to seciu'e observance of a general standard of conduct 
without resort to force^ asks, '^ Can nations form a group 
or commimity among themselves within which a habit 
of looking to common ideals may grow up sufficiently 
strong to develop a general will to make the binding 
power of these ideals a reliable sanction for their obliga- 
tions to each other?" and after showing that there is 
nothing in the natmre of nationality to preclude such a 
possibility, he thus continues. "Habits of mind which 
can be sufficiently strong with a single people can hardly 
be as strong between nations. There does not exist the 
same extent of common interest^ of common purpose, and 
of common tradition, and yet the tendency, even as 
between nations that stand in no special relation to each 
other, to develop such a habit of mind is in oxir time be- 
coming recognizable. There are signs that the best 
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people in the best natums are ceasing to wish to live in a 
world of mere claims and to proclaim on every occasion 
Our Country, right or wrong. There is growing up a 
disposition to believe that it is good, not only for all men 
but for all nations, to consider their neighbor's point of 
view as well as their own. There is apparent at least a 
tendency to seek for a higher standard of ideals in inter- 
national relations. The barbarism which once looked to 
conquest and the waging of successful war as the main 
object of statesmanship seems as though it were passing 
away. There have been established rules of interna- 
tional law which already govern the conduct of war itself, 
and are generally observed as binding by all civilized 
people, with the result that the cruelties of war have been 
lessened. If practice falls short of theory, at least 
there is today little effective challenge of the broad prin- 
ciple that a nation has as regards its neighbors duties as 
well as rights. It is this spirit that may devdop as time 
goes on into a full international ^Sittlichkdt' (or interna- 
tional morality imposed by custom). 

"But such development is certainly still easier and 
more hopeful in the case of nations with some special 
relation than it is within a mere aggregate of nations'' 
and Lord Haldane urges its special application to Eng- 
land and America. This indicates that oiu- belief in the 
compelling power of public opinion is rather a hope for 
the future than a belief that such a power exists today. 
And that brings me to the next question: 

How strong is international public opinion likely to 
become hereafter? 

If it be inadequate today to enforce the decrees of an 
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interaational court, except within a very narrow range 
of subjects, will it not grow in strength and effectiveness? 
Hiis must be our hope and to consider whether or not 
it is a reasonable hope we must see what has been its 
progress in the past. 

The growth of arbitration and judicial settlement 
during the present generation, has been phenomenal. 
The court at Cartago, the agreements for general arbi- 
tration among several of the smaller European nations 
as well as the great niunber of special arbitration treaties 
which have followed each other in rapid succession 
among the greater powers, are all happy omens, but it is 
not so much the making of a treaty or even the creation 
of a court which is significant; it is the actual arbitration 
and the submission of the contending parties to the 
decree that determines what the progress of public 
opinion has really been. Measured by this standard, 
however, the progress is also great. No question once 
submitted to arbitration has yet led to war although the 
conclusions are sometimes unsatisfactory and repudiated 
by both parties. 

The question of the growth of international public 
opinion and how far it can be relied on to enforce the 
decrees of an international tribimal is best illustrated, I 
think, by the growth of public opinion in our own coun- 
try in reference to the federal Supreme Court which is 
considered by many as the prototype of an international 
court. The beginnings of our own Supreme Coiut were 
modest enough. In its earlier days it was not considered 
an important factor of the government and Chief Justice 
Jay and Justice Ellsworth are said to have resigned to 



FOULKE 349 

pursue occupations in their own states which they consid- 
ered more important. The Constitution gave that Court 
jiuisdiction in cases between states and the citizens of 
other states, yet when the Supreme Court held and held 
correctly, in Chisholm against Georgia that this authorized 
the citizen of one state to sue another state, Georgia 
defied the court and passed a law denoimdng the penalty 
of death against any one attempting to enforce its proc- 
ess. And Geoigia succeeded, for a constitutional amend- 
ment was rushed through Congress and ratified by three- 
fourths of the states providing that the judicial power of 
the United States should not be construed to extend to 
any suit brought against one state by citizens of another. 

In like manner Pennsylvania resisted with its state 
militia the decree of the court in the case of the sloop 
Active. 

Again, the United States by treaty guaranteed to 
the Cherokees a certain tract of land in Georgia. That 
state by law extended its jiuisdiction over their territory 
and imprisoned the Rev. Mr. Worcester and the Rev. 
Elizur Butler with others for not obtaining a license 
from the state to live within the Cherokee coimtry. 
Worcester and Butler appealed to the Supreme Court of 
the United States which decided that the law was imcon- 
stitutional and the Georgia court was bidden to reverse 
its judgment and let the prisoners go free, a mandate which 
it refused to obey and Worcester and Butler suflFered 
imprisonment for a year or more before they were par- 
doned by the governor of Georgia. In this case the 
lawless action of the state was also ignored by President 
Jackson. 
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In 1859 a man was convicted in Wisconsin for vio- 
lating the fugitive slave law. He was liberated by the 
state court upon habeas corpus, the court deciding that 
the fugitive slave law was unconstitutional. The Su- 
preme Court of the United States held that it was con- 
stitutional yet the Supreme Court of Wisconsin effec- 
tually defied the judgment and the indicted party was 
released. 

In all these cases the public opinion of a particular 
state would not enforce or permit the enforcement of the 
decrees of the federal tribunal. Moreover although 
the Supreme Court had power to adjudicate all contro- 
versies between the states, no one ever appealed to that 
court to decide the right of secession and the maintenance 
of the Union and if an appeal had been made in the 
burning days when that question was before the country 
there can be no doubt that such appeal would have been 
in vain. 

Yet that court has constantly grown in power. No 
state now would question its decrees. So numerous 
have been its decisions in cases between states and so 
imiversally have they been acquiesced in during recent 
years that its authority may be regarded as thoroughly 
established. 

But is this simply on account of the growth in public 
opinion or is it also because it is believed that whenever 
necessary the power of the executive with the army and 
navy of the United States behind it, will enforce its 
decrees? 

The court has never yet applied to any other authority 
than public opinion to carry out its decrees against a 



FOULKS 351 

State, but it may well be that the possibility of other 
powers in reserve may have helped to form that public 
opinion itself. 

But whatever its cause, public opinion has grown 
greatly in America in support of the decisions of our 
Supreme Court and while we can not hope that it will 
grow so readily among nations where it is now much 
feebler than with us, nations differing in language, blood 
and social usages, far more diverse than the homo- 
geneous states of the federal Union, yet if an international 
court shall act with as much wisdom and justice as has 
characterized the decisions of our own august tribimal, 
public opinion will gradually grow in time until the 
bulk of its decisions shall be respected and enforced. 

In order that such a result shall be attained, the court 
should not be overloaded with too large a jurisdiction 
at the outset A decision which is not enforced would 
greatly weaken its authority. It is far better to lay a 
good foundation with limited jurisdiction, than to build 
a high and fragile structure to be overthrown by the 
storm. Therefore the objects of its determination at 
first ought to be such only as the present existing public 
opinion will constrain nations to obey. Nothing should 
be submitted but "justiciable" controversies (to use 
the language of our recent proposed treaty with England) 
— ^nothing but what the court may properly decide and 
in determining this, regard must be had to what courts 
have already decided. Political questions in general, 
ought not at first to be included. 

The thing is to get the courts and then enlarge its juris- 
diction as the way opens, and public opinion becomes ripe. 
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Let US follow the course of nature ''first the blade, then 
the ear and after that the full com in the ear." Indeed, 
it will hardly be found possible amid the present con- 
flicting views of the various powers to proceed in any 
other way. 

Nor is it at all necessary nor even desirable that aU 
the nations should cooperate in the formation of this 
tribimal. It is far better to let it be composed of judges 
representatives of the most enlightened nations only, 
those who stand at the front, nor merely in military 
prowess, but in elevated standards of public opinion. 
An international court would not acquire any additional 
authority, if the government of Huerta or Carranza 
shall have cooperated in its formation. The judge who 
might owe his appointment to such a source, is hardly 
likely to inspire public confidence. How can its decree 
be sustained by public opinion of nations where public 
opinion does not exist, or, if it exists, is of a character to 
be shunned by the rest of mankind? 

It would be far better for no nations to codperate 
except those whose own history and institutions give 
reasonable hope that they will submit to its decrees. A 
coimtry for instance, wl\ich will not even try to pay its 
own debts would seem to be a poor field from yrbidi to 
hope for the observance of a judgment directing the pay- 
ment of money. 

President Lowell of Harvard in his recent work on 
PiMic Opinion^ says that an opinion can be public only 
when those who do not share it fed constrained by a 
sense of obligation, and not merely by a fear of superior 
force to accept it. If this be true, there are many nations 
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that as yet have no public opinioiL Those nations that 
will not submit to the decisions of their own people, ex- 
pressed in lawful elections, can hardly be expected to 
submit to the decisions of an international tribimal unless 
compelled to do so by force. 

There are in the world today eight great nations 
which control its destinies, and some at least, among 
these will not consent to be subordinated to the larger 
number of little peoples who can control nothing. An 
international court can not begin in that way and it is 
much better that those eight nations alone, each with an 
equal voice, should combine and originate the court, 
together with such others as are willing to join, content- 
ing themselves with a smaller representation, than that 
we should wait the impossible time when Germany, for 
instance, shall consent to be outvoted by Honduras and 
Venezuela. 

But even if one or more of the eight leading nations 
should be unwilling to cooperate it would be better to go 
on and establish the court with those which were willing^ 
rather than to fail, since the court when once established 
if it be composed of sound material will of itself be the 
strongest possible means of educating the public opinion 
of the world, and the strongest possible argument for 
the further extension of its own jiuisdiction over other 
nations. 

The most convincing part of such an argument, how- 
ever, must be found in the fact that the court, when 
organized actually does justice to the litigants. If it fails 
in this, the work will be worse than fruitless, but if at the 
outset only the most enlightened nations take part in its 
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formation, and if the judges are appointed, as they must 
be, before the issues arise which they are to decide, there 
is strong ground to hope that each nation, stimulated by 
national pride, will select its best representatives for the 
high place and that the tribunal may be worthy of the 
momentous destinies which shall thus be confided to its 
keeping. 

By what other agencies can we develop public 
opinion, which will support the decrees of an international 
court? 

The development of a code of international law — 
among all nations if possible, if not, then among those 
who are willing to establish that international court — will 
be a further bulwark to this better method of adjudicating 
international controversies. 

But each state within its own boimdaries (and the 
duty is especially incumbent upon us in America, as one 
of the leaders in this movement) each state must educate 
its own people in the creation of a public opinion and in 
a sense of justice and obedience to law which will promote 
the success of this great enterprise. This work of edu- 
cation should begin in our schools and continue through 
every stage of life and should be directed far more than 
it is today to the object of making each man not only a 
good citizen of the commonwealth in which he dwells, 
but also a good citizen to the world, exempt from vulgar 
prejudices against other races and nationalities. Such 
prejudices, for instance as loads with the contemptuous 
name of "dago," the citizens of a coimtry whose career 
has been the most illustrious of all the nations of the 
world. We must hiave an education sufficient to remove 
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that unworthy arrogance with which we are only too 
prone to treat those whose color, whose habits of thought 
and modes of life are different from our own. 

In the teaching of history, too, while we continue to 
give full credit to the manly virtues, courage, patriotism, 
fortitude, virtues which war often develops (God forbid 
that the day should ever come when the name of Washing- 
ton should not be revered throughout the land, or when 
our youth should be permitted to grow up unable or 
imwilling to defend their coimtry, in time of need) yet, 
history should no longer be overweighted upon the war 
side to such a degree as gave rise to the adage '^ Blessed is 
the land without a history." The developments in the 
life of a people, the great popular movements which peace- 
fully transform the world, these should be given (as 
indeed they are now, more and more) their proper share 
in our instruction. More than this we should exhibit not 
only the blazoniy and glory of war, but its darker side 
as well, the dreadful suffering it entails, the tmiversal 
devastation, its disastrous consequences, and the heavy 
burdens and small results which flow from it, even when 
successful, so that the coming generation may obtain a 
just view of the entire prospective and of all the lights 
and shadows upon the landscapes of human life. 

But something still more specific should be done to 
buttress and fortify public opinion, in support of the 
decrees of an international court. The most effective 
way to do this, is for the nations who take part in the 
organization of such a court mutually to agree by treaty 
that they will guarantee that its decrees shall be en- 
forced. Of course there will be nothing but international 
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public opinion behind the agreement but public opinion 
is generally much stronger in favor of the fulfilment of an 
explicit promise that it is in the favor of the fulfilment 
even of a moral obligation when no such promise exists. 
It will be more generally considered a matter of shame and 
dishonor for a nation not to perform that which it has 
solemnly agreed to do. As Henry Vivian said in the 
late conference at Mohonk '^I think international con- 
tracts or treaties are of vital importance in crystallizing 
public opinion aroimd certain standards of international 
conduct. On the question of neutrality of the Great 
Lakes, for example, Dr. Callahan tells us in his bodi: 
on the subject, that often dining the hundred years 
people on both sides were giving vent to passion and 
calling uport the United States or oiurselves to break 
from that neutrality and put gunboats on the lakes. 
But statesmen were able to say, 'There is an agreement 
between us' and that settled his question, and the 
passion died down.'' Let there be an agreement between 
the nations that the decrees of the international court 
shall be sustained, and the world may well find in the 
public opinion behind that agreement as reliable a sanc- 
tion as that which enforces against the states of the 
federal union, the judgment of our own Supreme CourL 

The Presiding Officer: The last formal paper of 
the morning is by that eminent authority. Dr. John K. 
Lord, of Hanover, New Hampshire. 

Dr. Lord: I take it that the judicial decision of 
international disputes and arbitration are not an end in 
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themselves, but that they merely are means of securing 
order or of securing peace and contentment. 

As was stated forcibly last night, there are wars which 
cannot be subject either to judicial determination or to 
arbitration. Such a condition of society can be met only 
by something that is more powerful than either judicial 
settlement or arbitration. That one thing, as has been 
so eflfectively stated, is public opinion. I do not propose 
to define public opinion, but to present to you what I 
think are certain general considerations, the definite ones 
having been so aptly set before you, which lead me to 
believe in the support of public opinion for universal 
peace. 

PUBLIC OPINION 

JOHN K. LOBD 

The " Golden Age" is the symbol which we employ for 
ideal conditions of life. We think of it as future, men of 
early ages put it at the dawn of time, but whether it is 
referred to the future or the past it has one unchanging 
characteristic — ^it is the age of peace. 

We regard it as the promise of prophetic inspiration, 
a period when swords shall be beaten into plowshares 
and spears into pruning hooks, when there shall be 
peace and good will among men. To the ancients it 
was the vision of the intercoiurse of gods with men, when 
Astraea, the heaven-sent daughter of Justice, dwelt on 
earth and imder her benign influence the earth had 
peace. 

That peace is an ideal condition of society all admit, 
even the advocates of large armies and strong navies, for 
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their contention is, not that armies and navies are de- 
sirable in themselves, but that they are the promoters of 
peace because they prevent aggression. They do not 
claim that a state of war is better than a state of peace, 
nor would they willingly exchange peace for war except 
as encroachment, or woimded honor, or some such reason 

■ 

should temporarily make war seem more desirable, and 
then only, as they claim, that there may be a return to a 
more secure peace. 

If such is the belief of men why is it that their belief 
and even desire are so much at variance with their prac- 
tice? Why is it that preparations for war are so much 
more emphasized than those for peace? If all men 
really desired peace they would have it, as in the alter- 
native of peace and war they would take that which 
they preferred. If a single nation wished for peace it 
would never force war upon a nation that did not wish it. 
War might be forced upon it by another and war-loving 
nation, but if two nations were really disposed to peace 
they would find means to secure it. In other words, if 
there were a prevailing public opinion among the nations 
in favor of peace they would not fail to maintain peace. 
One wishing to promote such an opinion therefore will 
consider the reasons that make against it as well as those 
which advance it. 

The former are many, but they may be divided into 
two classes, the moral and the personal. Some of them 
are vague and general, having to do with feelings and 
states of mind not produced by reason, and some are 
definite and direct, arising from personal relations. 

In the first class is the acceptance of the existing order 
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of things. War always has been, some say, therefore it 
always must be. To them the idea of war seems woven 
into the structure of sodety, and the preparations for 
it form an important part of current activities. They 
cannot conceive of the world without the existence of 
large bodies of armed men and of great fleets of war 
vessels, without the extensive manuf actiure of munitions 
of war, and without that international diplomacy which 
is almost wholly occupied with the consideration of 
wars and rumors of war, and in fact universal peace 
would lay half of the diplomats of the world on the shelf. 
That the thing that has been is the thing that shall be is 
therefore taken as an assiured fact. 

But aside from the inertia of the existing order of 
things, a second reason is f oimd in the statement so often 
made that war is the outcome of certain qualities of 
himian natture and that human natiure cannot change. 
It is therefore idle to wish and labor for something that 
human nature renders impossible. 

Beyond this, and growing out of it, is a third reason, 
that in the tmchangeableness of human natture the cause 
of all past wars will continue to operate in time to come. 
Whatever motives of greed or passion, lust of conquest 
or desire for benevolent assimilation may be given for 
the outbreak of war, all may be simmied up, as Senator 
Root has said, in the one fact of the ''clash of human 
wills." As long as there shall be this clash, so long, it is 
believed, there cannot fail to be resultant strife. 

Beyond these vague and general reasons there is 
another set, also belonging to the moral class, but 
having to do not so much with the inevitable continu- 
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ance of war as with the desirability of it under certain 
conditions. The public is urged to think that war is 
the final arbiter of national honor, that a stalQ upon honor 
can be wiped out only by blood, and that the failure to 
fi^t in support of offended honor indicates the moral 
collapse of a people. War thus appears as a necessity, or 
at least the preparations for it appear so, since a people 
must be ready at all times to avenge an insult by armed 
force. 

War also seems desirable to some as an indispensable 
means of developing manly virtues. In the piping times 
of peace, say they, men tend to become pusillanimous, 
lacking courage for high endeavor and self-dependence. 
Only by war will there be fostered that spirit of hardy 
patriotism that has been the boast and the strength of 
great peoples. In no other way can men learn devotion 
to their country and willingness to sacrifice for it, without 
which there can be no true national spirit. War is the 
touchstone by which false patriotism is distinguished 
from true. In peace, on the other hand, they say, the 
commercial spirit is developed, of which greed and selfish- 
ness are the expression. The trader, a term of implied 
reproach, and not the warrior, a term of accepted honor, 
becomes the representative of society. Timidity, in 
view of possible financial loss, takes the place of self- 
forgetful daring. It is desirable that occasional war 
should come, like a devouring fire, to piurge society of 
the dross of selfish motive and corroding greed. 

Besides this, it is often said, and with truth, that 
wars have sometimes worked out good. They have 
upheld justice, righted wrongs, secured freedom, and, as 
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in our Revolution, produced permanent helpful influences 
in society. For this reason they are not wholly to be 
condemned and in the long forecast of the race provision 
should be made for their occasional occurrence. 

These reasons, which are largely the expression of 
feeling and temperament, are reinforced by personal ones 
that make for the continuance of the war spirit. It is 
dif&cult to estimate in this direction the influence of a 
military class. In every country where there are a 
standing army and a navy, and in proportion to their 
size, there is a class whose eidstence depends upon actual 
or prospective war. They have been trained for military 
service and on it their livelihood depends. Instinctively 
they seek to perpetuate that by which they live. Pride 
of position, hope of preferment and the prospect of 
renown unite in urging the importance of that condition 
which makes them possible. It would be unnatiural to 
expect that a military class should throw its influence 
coimter to that which would destroy its labors. It must 
justify its existence by maintaining that its object is a 
worthy one, and must also justify the existence of armies 
and navies by putting them occasionally to use. If 
armies were disbanded and military preparations were 
to cease an enormous number of men and their dependent 
families would be thrown out of employment. The fear 
of that catastrophe, for such it would be to them, makes 
them active agents in trying to prevent its occurrence, and 
society lends a ready ear to their defence of their calling. 

Besides the military dass there is another class that 
is interested in the continuance of war. The makers of 
guns and war vessels and of mimitions of war in general, 
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and the military contractors of all sorts, find thdr living 
bound up with the war spirit. They thrive just in pro- 
portion as that spirit is rife, and so important is it for 
their business that, as we have lately seen, they sometimes 
fan the flame of international hatred id order that they 
may receive larger orders for war material. Was there 
ever an exhibition of commercial greed that equalled 
this in malignity? All makers of war material would 
not go to such lengths, but it would be as idle to expect 
them to disapprove of war as it would be to expect a 
distiller to urge prohibition. 

It also tends to continue war that those who are re- 
spqnsible for it are not the ones who suffer directly or 
the most severely for it. It is not necessary to impugn 
the honesty, honor or patriotism, or to minimise the 
sense of responsibility, of those in whose hands are the 
negotiations that lead to war but when they take meas- 
ures or insist on claims that will inevitably bring about 
the sacrifice of thousands of lives and the destruction of 
vast amoimts of property necessary for human comfort, 
it is impossible to believe that they act with the same 
restraint that would control them if they knew that in 
the war to which they were assenting they would be the 
first to lose their lives, their families the first to be 
rendered homdess and their possessions the first to be 
wasted. And if it may be said that there BlwBys must 
be negotiators between peoples and that perhaps the 
negotiators would be willing to make the last sacrifice in 
support of their claims, it may be replied that what in 
their case becomes a willing act is an enforced one in the 
case of thousands who may hold a different opinion. 
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It is against such ideas and such influences that the 
peace movement has to contend. What reason is there 
to think that it can overcome them? Can it.refute the 
arguments thus brought, and can it bring reasons for 
believing that public opinion will ever be against war as 
it has heretofore been in favor of it? 

In answering this question in the affirmative and 
reviewing some of the arguments already stated that 
make against it I would recall the analogy of history, 
which has so often been brought forward, the tremendous 
change that has gone over the opinion of the world in 
other matters. No one can read Lecky's History of 
Rationalism without finding abundant reason for confi- 
dence in the outcome of the peace movement, for the 
change of opinion there recorded on matters as closely 
affecting life as does war has been fully as great and 
effective as that which will put an end to war. It is no 
more chimerical to think that war will be brought to an 
end than three htmdred years ago it would have been to 
think that civilized men would cease to believe in witch- 
craft and to biun witches and to torture and bum men for 
their religious opinions. That belief and those prac- 
tices, as dreadful as war in their effect on the hmnan mind, 
and almost as dreadful in the suffering which they pro- 
duced, were done away by the slow advance of enlighten- 
ment that changed public opinion concerning them. The 
miracle of that transformation was brought about by the 
teaching of men who substituted reason for superstition 
and applied it to conduct. Not all at once, but little by 
little, the darkness rolled away, and opinion enslaved by 
fear became free. 
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In the same way public opinion about war will be 
changed. Reason, again and again repeated, but en- 
forced by each repetition, will become the basis of a 
movement that cannot be resisted. There is a cumula- 
tive effect in the repeated exposure of error and the 
display of truth that will break down all opposition. 
No man can believe in the progress of the human race 
who does not base his belief on the ultimate triumph of 
right reason. 

Public opinion will be affected not so much by dis- 
proving the arguments in favor of war as by establishing 
those in favor of peace, but it is worth while to consider 
briefly the arguments for war which I have mentioned. 
The moral reasons may be reduced to three: the un- 
changing character of human nature, the defence of 
honor, and the development of manliness. The personal 
interest in war of a military class and of the makers of 
implements of war is a real obstacle to peace, but as an 
argument for war it is one that from the nature of the 
case becomes less effective as wars and the preparations 
for them shall decrease. 

In reply to the claim that human nature does not 
change, I would reply that it depends on what is meant 
by human natiure. It if means certain physical wants, 
like hunger, thirst, or the need of protection against 
extremes of heat and cold, or if it means certain mental 
and moral tendencies, like the desire for knowlege, the 
wish for gain, or the need of sympathy and friendship, it 
may be granted that hmnan nature is imchanging, though 
the manifestation of these wants suffers change, but as con- 
cerns war it refers to none of these things, and means noth- 
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ing more than the instinctive expression of feeling and 
judgment in action, and this must vary from age to age. 
Primitive man did not feel and judge in many things as civ- 
ilized man feels and judges. In those things he necessarily 
acted differently from his civilized successor, and in his 
progress from one state to another he has abandoned many 
modes of thought and principles of action which at the 
time seemed the very voice of nature. Just so far as he 
has brought his impulses tmder the control of reason 
and has formed the habit of intelligent action, he has 
practically changed his nature. 

Once men burned witches and heretics. Those who 
did so were not less upright or conscientious or kindly 
than we, but they felt and judged so differently from us 
that they did without hesitation what we, equally with- 
out hesitation, declare impossible for us to do. That 
the change is an essential one is evident from the fact 
that we do not believe that mankind can ever return to 
its former feeling and judgment. 

To one who says that war is necessary to defend 
national honor I would reply that no man can define a 
nation's honor. The term embodies the fickleness of 
feeling, the unreason of passion. Charles Sumner once 
called a point of honor the " early child of chivalry, the 
living representative of barbarism," the child of chivalry 
because it has an element of nobility, the rqpresentative of 
barbarism because it is debased by lawlessness and ex- 
pressed in violence. It was once thought that the honor 
of an individual could be maintained only by his sword, 
but the decline of the duel has been followed by a greater 
respect for law, a decrease in personal violence and an 
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increase in the true honor that fears an inward stain 
more than an outward insult. So the protection of a 
nation's honor is not in the might of fleets and armieSi 
but in the justice of its dealings, and in the assurance that 
all controversies that may arise can be honorably settled 
by international tribimals. 

To those who say that war is necessary for the devel- 
opment of manly virtues and that peace makes men 
pusillanimous^ timid and calculating, I would say with 
boldness that their assumption is not true. There is no 
need to belittle the coturage of war, which is kindled in 
part, at least by '' sonorous metal blowing martial 
sounds,'' by the stimulus of comrades in action and by 
the excitement of fierce movement and expected achieve- 
ment, but the courage that in times of peace meets sudden 
and imexpected danger in solitary struggle, or at the 
call of duty rises to the height of self-sacrifice for unknown 
fellows, is fully equal to that of war. "The last full 
measure of devotion," the sacrifice of life, is no greater 
on the field of battle than in the performance of dvic duty, 
and there is scarcely a passing day in which, in this and 
other coimtries, some humble fireman in the discharge of 
his duty does not unflinchingly meet death in the fierce 
rush of fire or beneath a crumbling wall, or some railroad 
engineer, with his hand upon the throttle does not lose 
his life in the attempt to save his passengers, or less often 
but yet all too frequently, in an ocean disaster, like that 
of the Titanic or the Voltumo, men do not meet death 
with undaunted courage at the call of duty or humanity. 
The heroism of peace is as great as that of war. 

Universal peace is far from being attained, but wars 
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are less frequent than they were, and the reasons as- 
signed for them have changed. Once war was ahnost a 
continuing state. In seven hundred years at Rome the 
temple of Janus was closed but three times, and then for 
brief intervals in the red surge of war. Then, and till 
recently, conquest and plimder were sufficient reasons 
for war; now they are never admitted, and the only 
reason assigned is the desire for justice in the defence of 
rights or in the demand for them, or the call of humanity. 

The decrease in wars is very largely due to the very 
causes which will operate more effectively as time goes 
on. Apart from moral and humane considerations the 
economic reasons for peace are better imderstood and 
more pressiag. In these days when society and business 
are talking so earnestly about eugenics and efficiency, 
they cannot ignore the fact that the waste of war is the 
chief enemy of both. In the wars of civilized peoples 
between 1793 and 1910 the loss of life in military services 
was 5,100,000 and this was of picked men, leaving the 
weaklings and the physically unfit to be the fathers of the 
new generation. As a result there has been a reported 
decrease of about an inch in the average height of the 
French and the English peoples, and a general lowering 
of physical fitness. Eugenics and efficiency alike suffer 
from such a loss, and in addition to that loss, from the 
standpoint of business, is the subtraction from a nation's 
productive capacity of those engaged in military service 
and the expense of supporting them during such service. 

Besides the loss of life and its resulting evils there are 
to be taken into accoimt the destruction of property in 
war and the cost of war. No possible estimate can be 
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made of the former, it can only be said that some of the 
fairest parts of earth have been temporarily and almost 
permanently made deserts. But the cost of war, say in 
Europe, can be approximately estimated by the national 
debts of its various coimtries, which amoimt to about 
$28,000,000,000, a sum beyond the imagination. All of 
this is not actual war debt, some of it being for internal 
improvements, but all of these improvements might have 
been met out of current income, if that income had not 
been claimed for the demands of past or prospective 
wars. Apart from the destructions of war this debt does, 
therefore, practically represent the capitalized cost of 
European wars for a little more than the past century. 

This accimiulated debt, with the annual expense of 
military preparations, has laid upon the peoples of Europe 
an absolutely crushing burden of taxation. In 191 1 the 
military budgets of Great Britain, Germany, France and 
Russia were almost $1,200,000,000, and the German 
budget just annoimced for next year, over $918,000,000, 
devotes one half to war. War is waste and one half of 
the annual revenue of governments abstracted from the 
industry of the people is thus sacrificed. Is it possible to 
conceive what woidd happen if this war tax were lifted? 
The whole problem of the social orden would be changed, 
if not solved. The golden stream that now pours into 
the black gulf of war would be diverted into the healthful 
channels of sodal amelioration. Some day this fact will 
be realized by the people who now pay the taxes and fill 
the armies, and in their enlightenment they wiU call for a 
release from their biurdcns and for a method of settle- 
ment of international disputes that shall consider the 
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justice of a controversy, and not merely the prowess of 
contending parties, and that in its outcome shall not be 
equally disastrous to victors and vanquished. 

It is true that in passion men forget prudence, and 
that peoples, like individuals fall into passion and cry 
for war, but for peoples, as for individuals, the solvent of 
passion is reason, slowly learned and slowly applied, but 
in the end effective. Supporters of peace must not be 
sanguine of an early triiunph. ''The ape and tiger" will 
slowly die and time must be the ally of reason against 
unreason, imbelief and prejudice, but the horrible drain 
of war upon the life and energy, the resources and social 
conditions of people must at last reach the conscience 
through the pocket, and put an end to that expenditure 
without which war cannot go on. As arguments in 
favor of peace and against war, like those of Norman 
Angell in the Great lUusian, become better and more 
widely known, they will make the burden of militarism 
more and more galling, and show that bankruptcy, to 
which their military outlays are now bringing the nations, 
is as unnecessary as it is inevitable. The breaking point 
in the endurance of taxation may mark the transition 
from a state of war to that of peace. 

The present condition of the peace movement is full 
of encouragement, it is expressed not only in great govern- 
mental peace congresses, like those of The Hague, in great 
endowments in the cause of peace, in associations of 
statesmen and of workingmen, in organizations of various 
kinds, like our own, but in almost a thousand peace so- 
cieties in different parts of the world. Men and women 
are giving themselves to its advance. Meetings are 
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hdd that are commanding increasing attention and en- 
forcing respect. It is not merely the expression of a 
sentiment, but its constructive thought is securing recog- 
nition in treaties between the nations for the anucable 
settlement of their difficulties, and in propositions, like 
that of the English government to Germany, for naval 
holidays. Its first method of arbitration, so often and so 
successfully tried, is finding its supplement in the idea of 
judicial settlement of disputes, giving to law in interna- 
tional matters the sanction which it has already gained 
in private affairs, and which needs but to be tried to 
provide that "moral equivalent" for war, as Professor 
James calls it, which in the growing solidarity of mankind 
will find its place in the development and control of the 
social organization of the world. 

The Presiding Officer: I was informed at the 
beginning of the meeting that there was some business to 
be transacted by the Society. It is now twenty minutes 
after twelve and there is therefore little time. If anyone 
desires to discuss any of the papers that have been read, 
I presume the Society will give them a reasonable time 
at this moment. 

Mr. Echols: There is just one point I would like 
to bring to the attention of this body today which has 
reference to the subjects discussed in the past two or 
three days. One of the most important questions it 
seems to me that is before this Conference is the solution 
of the Panama Canal toll question. 

In the opening address of President Choate the other 
night he called attention to the fact that imdoubtedly it 
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was the consensus of opinion of the makers of that treaty 
— ^referring to the Hay-Pauncefote Treaty — that with- 
out doubt the treaty meant just what it stated ; and that 
the effort on the part of Congress, by the enactment of 
the toll law, the eighth clause of which is in dispute, was 
never intended to be anything but just what the treaty 
itself expressed, and that in our endeavor to add to that 
treaty the words "other nations'' was something that 
was never intended by either of the treaty-making 
powers. 

The discussion then arose as to how this matter should 
be reached. We were informed, after considerable dis- 
cussion by other speakers, by Mr. Taylor last evening that 
it will be utterly impossible to induce our Congress either 
to repeal that eighth clause or submit the matter to 
arbitration; that it was therefore useless for us to proceed 
further in the suggestion of a forum because the matter 
woidd not be submitted to that forum by the Congress 
of the United States. 

Under our coordinate system of government that act 
has, it is true, received the sanction of two of the three 
departments of the government, the legislature in passing 
the act and the President in not exercising his veto power, 
but in approving the act. But there is still a third 
branch which, as suggested by one of the speakers, would 
be called in Spanish the "agent of disorder," but what 
we call the umpire, which has not yet been called upon 
to reach a solution of the act. It seems to me there is a 
forum through which entire justice could be obtained 
and whose decision would be acquiesced in by the nations 
in the dispute, and that is, a decision by our own Su- 
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preme Court, a court that is held in admiration by all 
the civilized nations of the world ; a court, as has been 
stated today, which began humbly, but has increased in 
power day by day and step by step, until every en- 
lightened nation today admits that the decision of our 
Supreme Court is equal in force to that of any other na- 
tion on earth. 

While the Congress of the United States could pre- 
vent this matter from going to The Hague, or could pre- 
vent this question from being arbitrated, the Congress of 
the United States could not prevent a construction of 
that act by the Supreme Court of the United States, and 
that Supreme Coiut woidd have the right to take evi- 
dence and to hear the witnesses who formulated the 
treaty, and other evidence, and could finally render a 
decision that the Congress of the United States would be 
compelled to submit to. If the decision was that the 
act is imconstitutional because it violates the treaty, 
which is the higher law, that decision would effectually 
end the matter and simply wipe out the eighth clause 
and render it entirely nugatory, just as if it had never 
been written upon the statute books. If, on the other 
hand, the Supreme Court, after due trial, decided that 
that act was constitutional and was within the purview 
of the rights, powers and privileges of this government, 
then we could stand before the world with the three 
great branches of our government, the legislative, the 
executive and the judiciary, shoulder to shoulder, and 
could state to the nations of the earth that we know we 
are right and propose to stand upon our rights as we see 
them. I feel sure that in that matter the nations of the 
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world would acquiesce. As I say^ if upon the other hand 
they should decide against Congress, that would end the 
dispute and would wipe out the eighth clause or the en* 
tire act, as they might see proper. 

Under the equitable right as well as the legal right of 
the Supreme Court of the United States all that would 
be necessary would be for the proper parties to present 
the proper petition to the court. They would say, 
"How would you do it?" 

Take for instance a case where Colombia still coa- 
trolled the Panama strip and Colombia had granted to 
the United States simply as a great corporation, for that 
is what the United States is, certain rights and privileges 
and franchises to construct the canal across that terri- 
tory. That treaty set forth certain rights and was 
acquiesced in by the nation. When the canal was com- 
pleted, the United States should disregard that treaty 
and say to the other nations that they will not permit 
them to have equal rights in that canal with itself. They 
woidd at once have the right to appeal to the higher 
court of Colombia to construe that contract between the 
parties, for a treaty is nothing more than a treaty be- 
tween nations and the contractual rights are there, and so 
in this case. Why could not the proper parties, by proper 
petition, go into the Supreme Court of the United States, 
and ask that this act be construed in the light of the 
treaty and either sustained or repealed as unconstitu- 
tional. In that way we could arrive at exact justice; 
in that way we could formidate public opinion in this 
country, so that whatever way the Supreme Court of the 
United States would decide, that decision would carry 
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the weight of the public opinion of this nation aknost 
unanimously with it. It would then no doubt be acqui- 
esced in by public opinion of the civilized nations of the 
earth. 

Major Dapray : Under the advice of your officials, 
I believe that I am not transgressing your rules as a 
newly made member of this distinguished body, in arising 
at this time to say one or two words which I think woidd 
be of material help to this organization in the great task 
which I see before them. Of course this is a work of 
of peace in which lawyers are largely taking the lead, and 
the first lesson you are teaching to all of us is the lesson 
that we must learn from your law and precepts what is 
possible to be done in this work. 

With thirty years' experience in the regular army of 
the United States I am perhaps foolhardy enough to 
aspire now to be of some service in the international law 
department of our people. I am now espousing the cause 
which you gentlemen represent here today because I 
believe in it and I believe that all military men sympa- 
thize largely with you in the idea that law governs every 
human action, or should govern every hxmian action. 

I want to say this much, Mr. President, because I 
hope to labor with you here, and I hope to be of some use 
to you in some of your councils. 

The Presiding Officer: In view of the limited 
time, I shall have to turn now to the business which it is 
necessary to transact. Are there any committees to 
report at this time? 
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Dr. Scott: The committees reported last mght; 
elections were held, and I believe that there is nothing to 
do at present except to thank the gentlemen who have 
been good einough to come to us from a distance and who 
have taken great pains and considerable time to prepare 
these admirable discourses. 

I had thought of rising to discuss some of the views 
advanced in some of the papers, but it seems to me that 
the four papers this morning have been so beautiful and 
so adequate in the treatment of each of the questions 
that we had better leave them to go forth to the world 
without marring comment. Therefore I shall not in- 
dulge in any comment, but, as one member of the Society, 
I wish to thank these gentlemen for their contributions. 

The only remaining business is a very pleasant one, 
namely to advise the members of the Society that a ban- 
quet will be held tonight at the Shoreham Hotel at 7.00 
o'clock, that tickets may be had in the adjoining room 
and that their pleasure in regard to seats at tables will 
be borne in mind by the committee in charge. 

The Presiding Ofpicer: I am sure we all share the 
view of the Secretary of the Society and we extend to 
you our gratitude for your contributions, to which we 
have listened with such pleasure and such profit. 

I am very sure that the proceedings of the conference 
of this year — ^although I have imf ortunately been imable 
to attend the sessions until today — ^will be a valuable 
contribution in increasing the interest of the public in 
this great work. It has been gratifying to have portions 
of the conferences held here translated into other Ian- 



376 JTTDICIAL SETTLSICEMT 

guages and read in many other countries. I think we 
all agree that there lies the hope of success. 

I might say in closing that my own feeling is that suc- 
cess may come much quicker than any of us anticipate 
and because of the extraordinary progress of this move- 
ment since the Hague Conference of 1907, we may be 
surprised by the setting up of this court long before any 
of us anticipate. Whether the next Hague Conference is 
held in 1915, 1916, or I9i7» it is quite possible, to my 
mind, that, as has been suggested, and as is entirely 
feasible, the eight powers may set up the court before 
that conference, and that the splendid building that Mr. 
Carnegie has built at The Hague — ^which I wish were 
called the Palace of Justice rather than the Palace of 
Peace, but which under either name woidd be the proper 
place for the sitting of a Supreme Court of the World or 
an International Court of Arbitral Justice, to use the 
official term — ^may be occupied before many years have 
passed. 

I think there is nothing more to be said, and that a 
motion to adjourn will be in order, adjournment to be 
taken until the banquet tonight at seven o'clock. 

(Whereupon, at i.oo o'clock, p.m., on the sixth day 
of December, 1913, an adjournment was taken until 7.00 
o'clock p.m. of the same day.) 



BANQUET 
Shoreham Hotel 

D£C£MB£R 6, I913, 7 o'clock, P.M. 

The Toastmaster (Mr. Macf arland) : When the 
Mayor of Liverpool, who had just become Mayor, was 
about to present the Right Honorable Joseph Chamber- 
lain at a banquet, he turned to him and said, ''Mr. 
Chamberlain, shall I introduce you now, or shall I let 
them enjoy themselves a little longer?" That is the 
question which arises in the mind of every judicious 
toastmaster. 

This is the largest attendance we have had at any 
meeting of the Society at this Conference. At first I 
attributed it to the things to eat; but I soon saw that it 
was the presence of the changing ladies which had 
brought out the large attendance. 

You might think that after listening to a ceaseless 
tide of eloquence, instruction, information and knowledge 
for the past two or three days, we would not need any 
additional addresses. 

The insatiable thirst of the American people for 
speeches is not the reason that we are having addresses 
tonight. Any audience might be hungry and thirsty 
to hear the speeches that we are to have tonight, but the 
real object, of course, the object of the whole conference, 
is to inform the uninformed and to educate the unedu- 
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cated in the objects of this Society, which is still in the 
militant and propaganda state. 

We who have been members of this Society from the 
beginning and who have listened to several himdred 
very instructive addresses on the object of the Society, 
embroidered with much learning, original and borrowed, 
know very well what we are about; but it still appears 
that there are infidels and ignoramuses in these parts 
and all over the United States and Canada and the rest 
of the world who do not know. Even the name of the 
Society seems to be unknown. That may be because 
it is difficult to pronounce, especially for some gentlemen 
at midnight; but whatever the reason is, it is a fact that 
it is still largely unknown,' and therefore we have ad- 
dresses and addresses and addresses, and if they do not 
all get published in full in the daily newspapers, because 
they are now crowded with the Christmas advertising, 
plealse remember that the addresses or speeches of sena- 
tors and representatives in the Congress of the United 
States do not get published in the newspapers tmless, as 
in the case of our speakers, who get the most attention, 
they say something which is regarded as sensational. 
Nevertheless, they do get published in the proceedings 
of the Society, that admirable publication edited by Dr. 
James Brown Scott, than whom there is no better editor 
in the coimtry ; and lest he should blush too conspicuously, 
now, let me add also by Mr. Tunstall Smith who is the 
assistant editor and who, as you all know, has so much to 
do with the success of these conferences beyond the seas. 

During the last two or three weeks I have been 
amazed at the rapidity with which Mr. Smith changed 
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his residence from our suburb of Baltimore into the main 
city of Washington and back again. When he called me 
up on the telephone, I did not know whether he was in 
Baltimore or Washington and sometimes he did not, 
under the great pressure of these preparations. 

The result of the publication of these volimies of 
proceedings, beginning with the notable first one of the 
Conference in Washington, of 1910, then that in Cincin- 
nati, of 191 1, and then that in Washington, of 191 2, has 
been of the very greatest service. Those volumes have 
gone all over the world. Large portions of them have 
been translated into a number of other languages, and 
they have really accomplished the office that was set 
for them. It is still necessary, however, that we keep 
right straight on with that form of propaganda. The 
Society has already accomplished, I think, great things. 
Consider how short the time is and make a comparison 
or two. 

It was, I think, about one hundred and seventy-five 
years after Grotius published War and Peace before the 
Jay treaty, and it was more than a htmdred years after 
that before the Hague Conference of 1907 adopted the 
project of a supreme court of the world, and an interna- 
tional court of arbitral justice. Now, that was but 
yesterday; and yet that almost new idea in that form has 
already gone around the world among the elite of the 
intelligence of the world, of whom we are a large part. 

Already we can see that it has made an impression 
upon the world, and we have good hope that many of us 
who are here tonight, may, at the very farthest point 
that is set for the establishment of this court, see it in 
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operation in that Palace of Peace or Palace of Justice 
which Mr. Carnegie erected at The Hague; and I am one 
of those who believe that it may come quickly, that, like 
so many of the marvellous changes of our time, it may 
come while it is still being looked for. ''The Kingdom 
of Heaven cometh not by observation;" and so it may 
be with the establishment of this court There are eight 
nations of the great powers, and those eight can set it up, 
or any number of them, and it woidd be most appropriate 
if they shoidd set it up and set it up at The Hague and let 
Holland, as the host, be the ninth in the preparations for 
that court. 

Towards that I think we can confidently look; and 
this Conference, so happily begun, carried on and to- 
night to be ended, will, I am sure, contribute largely to 
that result. 

There is something particularly appropriate in the 
very first address of the evening, not only because I 
think this is the first public occasion upon which we of 
Washington have an opportunity to express our great 
pleasure in the return of Dr. and Mrs. Hill to Washington, 
but because of the very special connection which Dr. 
Hill had with both the Hague Conferences. 

As you recall, he was assistant secretary of state at the 
time of the preparation for the first Conference; and I 
suppose it is now an open secret that he drew the in- 
structions to our delegates to that Conference and that 
they were not altered, either by the Secretary of State or 
by the President of the United States. Then it was his 
happy fortune, and it was our happy fortune, that he 
was our representative at The Hague, at the time of the 
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Second Hague Conference, and was able to contribute 
so largely to its success. 

We know how, afterwards, he represented us at Berlin, 
and what pride we took in his appearance there and in 
the success of the commission. We are glad to know 
that he is now free to continue, and we hope he may con- 
tinue until he completes it, that history of European 
diplomacy for which we have all been waiting, beginning 
with Charlemagne, and, if he lives, to come down to date; 
and I am sure that every one of us will hope to see it 
brought down to date by him and published in his lifetime. 

We have great pleasure, Doctor Hill, in listening to 
you. 

HON. DAVH) JAYNE HILL 

I need not say to you how great my pleasure is in 
being here tonight and looking into your faces. I thank 
you, Mr. Toastmaster, for the privilege. 

Reference has been made to the fact that I was early 
associated with the movement that has now become a 
world movement, centered about the Dutch capital. 
There are three or four pictures that come into my mind 
this evening, and I will very briefly give you a little 
sketch of them. 

Sitting under the shadow of the Cologne cathedral on 
a night in August, after having dined in the open air on 
the terrace, I saw a little boy come up with a great roll 
of Broadsides under his arm, swinging one out in his hand 
and saying, in Grerman, of course, "Proclamation by the 
Czar of Russia. " Everybody was excited. Everybody 
wondered it if was a proclamation annoimdng some great 
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calamity, perhaps a declaration of war. Everybody 
bought a copy of the Broadside. I bought one, glanced 
it over, and in a moment realized that it was a copy of the 
rescript of His Imperial Majesty, the Czar of Russia, in- 
viting the nations to assemble in an international council, 
in order to arrest the progress of the armament of nations. 

In five minutes after the sense of that document had 
been comprehended by those who read it on that terrace, 
under the shadow of the Cologne cathedral, everybody 
was smiling, and it was a smile of indifference. I did not 
see one coimtenance expressing any serious appreciation 
of the purpose of the rescript. There was only a sense 
of relief that it was not a declaration of war. 

Another piece of sentimentalism, another exploit of 
imperial impulsiveness I It seemed to mean nothing, and 
when the press made comment upon it it was treated as 
of little importance. Later, when the diplomatic world 
expressed its opinion, it was one of skepticism, of quiet, 
courteous disregard. " Oh, yes; we will have to go to The 
Hague. His Imperial Majesty invites us, and so we will 
appear and we will solemnly listen to the imperial com- 
mand; but nothing will be done, because disarmament 
is an impossibility." 

The interesting thing about this judgment is, that, as 
is the case with so many spontaneous judgments, these 
people were right in their estimation of the Czar's pro- 
posal. There was nothing in it, and there has never been 
foimd to be anything in it since. It was impossible for 
the nations of Europe, in the psychological and morale 
condition in which they were, as regards one another, 
not only to disarm, but to arrest armament. 
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It may be, Mr. Toastmaster, that this is not a very 
pleasant statement for us to contemplate, espedally for 
you who are connected with this movement, of which 
someone has said it is theoretically very much overworked 
and practically very much underdone; but it is a fact, 
and it is a fact which, since that time, men have come to 
discern more clearly and to accept as irrefutable. 

What may happen in the future when conditions may 
change, we may not be able just now to tell; but whoever 
has lived in any great European country is thoroughly 
convinced of the fact that the day of disarmament is not 
near. It may be brought near by some great convulsion, 
by some great calamity; but it does not appear to be near. 

The next picture that comes into my mind is of an 
incident in the department of state at Washington, a few 
months later, I think perhaps in the month of November 
of the same year, the year 1898. 

One day the door of my office opened, and the genial 
face of John Hay appeared. He walked into my room 
saying, " I have brought you a visitor; " and Lord Paunce- 
fote, following, as the door was swung open, entered the 
room. Mr. Hay said, "Lord Pauncefote has brought to 
the department a little pamphlet about international 
justice. He has come to talk with regard to the answer 
to be given to the Czar's rescript calling the Conference 
at The Hague. I think you have thought a little about 
that subject, and I believe you have written something 
upon it. Won't you sit down with Lord Paimcefote and 
discuss it? " And so that venerable diplomat and jurist 
sat down with me and for half an hour we discussed this 
subject. "It is quite impossible," he said very calmly, 
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that anything should be done at that Conference in the 
direction of disarmament or of arresting armament; but 
isn't it possible that there should be a movement in the 
direction of a court of arbitration? " 

I will not detain you very long upon that. The in- 
structions of our department to our delegation sent to 
The Hague contained a brief history of the peace move- 
ment in America and a plan for an international court. 
The British government also instructed Lord Pauncefote 
to propose, at the opportime moment, if an opportune 
moment ever came, in the Hague Conference, a tribunal 
of arbitration; and that was done by him. Afterward, 
a similar proposal was made by the Russian government, 
but no proposal of that kind had been contained in the 
original rescript of the Czar. 

The result, as you all know, was that the first Hague 
Conference produced important conventions, the chief 
of which was the convention for the pacific settlement of 
international disputes; but almost as nugatory as the idea 
of disarmament, was the idea that a merely diplomatic 
court, such as this arbitral tribimal was designed to be, 
would ever settle the differences between nations in any 
judicial way. 

That Conference was made up almost entirely of di- 
plomatists, was conducted almost exclusively in the diplo- 
matic spirit, and its results were of a piu^y diplomatic 
nature. There was nothing binding. There was nothing 
that looked strongly in the direction of judicial decisions, 
in the proper sense. The idea was that judges selected 
by the different powers were to be convoked whenever 
there was a case to be tried, and they would try to com- 
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pose the difficulty; and, as one of the most eminent 
jurists in that Conference said, ^'The object is not to 
render justice, but to settle and to end the dispute." 
That is to say, the object was not to do what was in- 
trinsically right, but to do that which the loser would feel 
obliged, in the circumstances, to accept. 

The next international conference at The Hague was 
composed very largely (of course not chiefly) of jurists, 
and the scene that comes to my mind there is one which 
I shall always gladly remember. I see one of the officers 
of this Society, that venerable and magnificent person- 
ality, that splendid jurist and ripe scholar, that accom- 
plished and most courteous gentleman, Joseph H. Choate 
stand up in that Conference and say to those four him- 
dred men ^'The object we ought to aim at is not mere 
compromise and composition. It is justice.'' I felt a 
glow of pride that we had a jurist and a statesman there, 
who was able to take that groxmd, to hold it bravely and 
persistently, and to prove that there was no one in that 
Conference who dared to stand up in that forum of the 
world and controvert a single word that he had uttered. 

It was easily possible to prevent the creation of the 
court of arbitral justice that was aimed at. There were 
numerous technical facilities for that, and that effort was 
successful; but in the open parliament of man, in the 
forum of human reason, it was impossible to refute the 
thesis of Joseph H. Choate, under the instructions of 
Elihu Root, secretary of state of the United States. 

I am not sure whether we are any nearer than we were 
in that moment to the realization of the international court 
of justice, but I think we are. I believe it, because I 



386 JUDICIAL SETTLEMENT 

believe in the human mind, because I believe in human 
reason, because I believe in a Power that is greater than 
the human mind and greater than human reason. 

And yet there are disputes between nations which can 
never be settled in this way, can never be settled by the 
decision of any judge. 

As others are to follow, I think it would be better 
that I should terminate my remarks; but I will make one 
brief addition. I will take an example which is imagin- 
ary, but which will serve to illustrate my meaning. 

In the North Sea, there is a little rocky island, which 
is, in fact, nothing but a solid mass of barren rock. There 
is a little port, but there is no great harbor for a fleet of 
ships. It is so near the German coast that if it were a 
great harbor and occupied by a hostile power, it would 
be a great menace. That little island is caUed Heli- 
goland. It belonged, at one time, to England. It was 
sold to Germany. Imagine that the United States had 
been a bidder for it. Imagine that the United States had 
said to Great Britain, '^ We will give you so many millions 
of dollars for it. It must not go to Germany. '^ 

What do you think the thought and the feeling of 
every patriotic German would have been? Would he 
not have said, '^ It is an impertinence on the part of the 
United States to come into the North Sea and buy a 
little rocky island, to be used as a coaling station, where 
vessels can be coaled. What need has the United States 
of this island?" 

Suppose the United States had said, "We need to 
have it. We will have it. " What would you expect the 
German foreign office to instruct its ambassador to say? 
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Would he not say, '^Please consider that this is a menace 
to uSy that we cannot understand why you, on the other 
side of the Atlantic, would want a military base in the 
North Sea. We pray you, in the name of friendship, do 
do not press this matter. We cannot be answerable for 
the consequence. Please don't do it. " "Oh, you mean 
to threaten us?" "No; we don't mean to threaten. 
We beg you not to do it." "But what if we do do it? 
What are you going to do?" "I have nothing to say.'* 
"But you will have something to say, perhaps, and what 
will it be?" "I cannot tell you. I can only say, 'For 
God's sake don't do it.'" "But if we do it?" "Then 
we shall have to consider what we shall do. " 

That is not the Monroe Doctrine. That is the 
Monroe Doctrine turned inside out. That is the Monroe 
Doctrine seen from the other side, and it has only to be 
seen from the other side, to be understood. 

There is no great, puissant, intelligent governmental 
power on the face of the earth that can look with equa- 
nimity upon the planting of a military base in or near the 
waters which should be sacred to its safety and the safety 
of its people. Such an intrusion would be an imperti- 
nence and could not be submitted to any judge. 

The Toastmaster: I am siu-e we all regret that 
Ambassador Hill ceased so soon. I trust, I am sure we 
all trust, that Dr. Hill may find opportunity, even while 
he is on his magnum opus to give us more of his recollec- 
tions, and in permanent shape; not that he is in his anec- 
dotage, but that now young men begin to give recollec- 
tions, fortunately, while they are still able to remember 
more perfectly than when they are older. 
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All American lawyers look to the east^ as Musselmen 
do to Mecca, to Westminster Hall, and that law is per- 
suasive, at least, and almost conclusive, in our courts. 
So is the law of Canada taken, for the most part, from 
Westminster Hall; and all American lawyers, whether 
they live in Louisiana, which can fall back upon the an- 
tique law, or whether they live in the common law states, 
read with respect with regard the notable opinions of the 
Canadian judiciary. That seems to be one of the ties 
which is a very practical bond between the peoples of 
Great Britain and Canada and the United States, that in 
the daily practice of our courts — there is no theory about 
that — ^in the daily business of life, the opinions of our 
great judges are quoted there and the opinions of their 
great judges are quoted here with the same respect and 
the same regard. 

Now that we are all thinking of the celebration of the 
centenary of the peace which has been unbroken, along 
that 3000 miles of unfortified boundary line, with Great 
Britain and with the whole world, for that matter, we 
are most especially pleased to have any Canadian visit 
us in our capital here. We lawyers were wonderfully 
entertained in Montreal at that extraordinary meeting of 
the American Bar Association in September — extraordi- 
nary, because it was the first time it had ever met out- 
side of the United States, and I do not know where else 
it could meet outside of the United States a warmer wel- 
come than it had there; extraordinary, because of the 
presence and the able address of the Lord Chancellor 
of Great Britain, no Lord Chancellor ever having been 
out of England since Cardinal Wolsey, 400 years before; 
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extraordinary for the hospitaKty of the Bar of the Do- 
minion and the Government of the Dominion, than which 
nothing finer ever was seen. 

As ex-President Taft, President of the American Bar 
Association, elected at Montreal, said, it really served 
to make us feel quite respectable again. He said that 
in our own country the muck-rakers had deprived us of 
a measure of the regard and confidence which we ought 
to have, and always had had before, and that even 
though they had treated us as comparatively respectable 
people, that would have no effect upon the muck-rakers. 
He said, "I have no doubt they are saying at this mo- 
ment, privately, if not publicly, that we are here not to 
enjoy your hospitality, not to confer about the higher 
interests of our Republic and of the world, not to hear 
the Lord Chancellor, but to share the fees in the Thaw 
case," and that we must all feel rehabilitated by this 
attitude on the part of the Canadian Government and 
the Canadian Bar. 

One of the members of the Canadian Judiciary is 
happily with us in this Conference. He was with us in 
the Conference of 19 10. What he said then has served 
very greatly to advance the objects of this Society 
throughout the world. I do not permit myself to speak 
of my personal obligation for his hospitality in Toronto 
or for the hospitality of other Canadians; but I would 
like to say that I particularly share the pleasure of the 
Society in having the Honorable Mr. Justice William 
Renwick Riddell, of the High Court of Ontario, with us 
here tonight. 
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ADDRESS OF HON. MR. JUSTICE WILLIAM 

RENWICK RIDDELL 

On this, my second visit to Washington at a meeting 
of this Society, I feel myself to be here rather in a dual 
capacity. One of these capacities I filled the other 
evening when I imloaded on a long-suffering audience 
"collections and recollections" concerning the arbitra- 
tions between the United States, on the one hand, and 
Great Britain (including Canada) on the other. That 
was assisting, in some degree, I hope the objects for which 
this Society was organized and is being carried on. 

The other and more pleasant function which I have 
to perform, I propose to perform in my weak way this 
evening. That is, to bring to you the good wishes and 
greetings of your kindred Conmionwealth to the north. 

My friends here from lands large or small, as the case 

may be, will not imderstand me as intending to depre- 

-^ date or belittle their countries, of which they are so 

justly proud, when I devote my attention to a great 
extent to your coxmtry and to mine. 

I do not feel myself a foreigner in the United States. 
After the dosing of my court in Osgoode Hall, in Toronto, 
I can take a train and be, in the morning, in another 
Canadian dty; and, being a lawyer — because although 
I am a judge I have not ceased to be a lawyer; I am 
not like the other judge who, when he recdved Her 
Majesty's patent appointing him to the bench, at once 
proceeded to sell his library and buy a new gun — ^being 
still a lawyer, like all lawyers on a holiday I go to the 
court as actors on a holiday go to the theatre. I see 



RIDDELL 391 

the Union Jack^ iinder which I was bom, and under 
which I have lived the greater part of my life, floating 
over the court room in the same way it does over Osgoode 
Hall in Toronto. I see the judge garbed as I am garbed 
when I am sitting on the bench. I see the King's Coxmsel 
and the other lawyers before the court. Apparently 
everything is precisely the same as it is in my court; 
but wait a moment. Someone begins to speak. The 
language is not the language which I learned at my 
mother's knee, but another language, as ancient, if you 
like, more euphonious, if you please, but it is not the 
English language. And the law however scientific and 
philosophical is not based on the Common Law of England. 
But suppose I go the other way. I go west a short 
distance, and perhaps then south into New York State 
or into Michigan. I go into a court room over which 
floats another flag, different from mine indeed, but a 
flag with which I have been familiar all my life, because 
I was bom and brought up on the shore of Lake Ontario; 
and our American friends visit us frequently — and they 
never allow us to forget the Stars and Stripes is their 
flag. It is a flag with which I have been familiar all my 
life and which I look upon as next to my own. I enter 
a court room and I see a judge on the bench, wearing a 
different garb, it is true, from that I wear. I see no 
King's Counsel, but I see lawyers there. Sometimes a 
lawyer has on a black coat, sometimes he has not. But 
I listen and I hear familiar accents. I hear the common 
law of England, the same principles of decision, the very 
same maxims which we use. I hear what the lawyers 
fondly believe to be Latin, pronoimced in the same way 
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as Latin is pronounced in my country — ^if I hear Latin 
pronounced in a certain way, I know I am in the company 
of common law lawyers, and that I am certainly not in 
the company of classical scholars — the Latin is pro- 
noimced precisely the same way as it is pronoimced in my 
court, in Osgoode Hall; and I feel myself absolutely at 
home. No Canadian can ever be a foreigner in a land 
in which the English conmion law is the basis of decision 
and the English language is the language of the people. 

Your people and ours are practically and essentially 
one — one in origin, one in language; language spoken per- 
haps with slightly different intonation, but there is no 
more difference between the intonation of Washington 
and Ottawa than there is between the intonation of 
Ottawa and Vancouver and Victoria; we Canadians have 
the American pronunciation, largely. We read the same 
masters, and have the same sentiments — ^both say: 

We must be free or die, who speak the tongue 
That Shakespeare spake; the faith and morals hold 
Which Milton held. 

We are all one people: even when we dq)lore that 
difference which divided us a hundred years ago, that 
division is as nothing compared with the centuries of 
glorious history, the centuries of glorious literature, 
which we have in common. That division in the past is 
merely skin deep, as compared with our essential and 
fundamental identity and imity. 

The solidarity of the English speaking races is grow- 
ing. It is based not only on identity of origin and 
identity of language, but on identity of institutions. 
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You call yourselves a republic, and you at all times have 
a monarch even if his rule is not for life. We call oiu*- 
selves a monarchy, while we are really a republic. But 
after all, in both nations the majority get their own way 
ultimately, one way or the other. 

Our institutions are practically the same. Our views 
of justice and right, of jurisprudence and honesty, are 
practically the same; and these, after all, are what make 
men one, what make men feel themselves the same 
people. 

Of course there are those in the United States and in 
Canada who are of different lineage and of different 
language but I am here to speak to Americans, English 
speaking Americans, as a Canadian, an English speaking 
Canadian. That sympathy, that solidarity between us 
has been helped by the hundred years of peace through 
which we have lived. Let no man persuade you that the 
War of 1812 has had anything to do with building up the 
respect and feeling of kindliness and familiarity, the 
fraternity between the two peoples. I know whereof I 
speak; I know Canadian people, I venture to think, as 
well as most and I am thoroughly convinced that no 
small part of the ill feeling which exists on my side of the 
line is due to that war directly or indirectly. Thank God 
it is confined to a comparatively insignificant number. 
Still, there is ill feeling. You will find people on my side 
of the line who are just as anxious to take a shot at the 
American eagle as some men on your side of the line are to 
twist the lion's tail. They are in general practically 
negligible there; but you can hear them now and then. 

They remind me of the farmer who made a contract 
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to supply a restaurant keeper with four carloads of frogs. 
He ultimately brought in two pails full and said those 
were all he could catch. ^'But/' said the restaxirant 
keeper, "you promised to bring me four carloads." 
"Well," he said, "I thought there were that many down 
in the swamp, they made such a racket. " 

These people — fools they may be called but they 
are worse than fools. They are traitors to their 
coxmtry. The man or woman who tries to stir up 
ill feeling and strife between the three branches of the 
English people is a traitor to his race, I care not whether 
he lives on this side of the international boundary or 
the other. That international harmony between us is 
going to have no small effect upon the peace of the world. 
God knows something is needed to assist .in bringing 
about the peace of the world. Dr. Hill has spoken not 
too strongly about the difficulties in the way. There 
have been those who were working and bearing the bur- 
den and heat of the day for years and years and years, 
looking forward to the advent of peace throughout the 
world; and to them it seems very little nearer than it was 
before. 

Peace is never popular. There was an election fought 
in the United States over "54-40 or fight," and the 
gentleman who had that on his banners succeeded in 
being elected President of the United States. There 
never was yet an election fought on a treaty of peace or 
arbitration treaty. Peace is not popular. Peace has no 
prancing steeds, no waving banners, no glittering swords, 
no shining helmets, no stirring tunes. Peace is as gray 
and drab as her own dove. 
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Wax is historic. War is picturesque. War appeals to 
sentiment. War appeals to taste. War appeals to 
feeling. War appeals to the lowest, most fimdamental 
elements of human nature. 

War I abhor; 

And yet, how sweet 

The sound along the marching street 

Of drum and fife, and I forget 

Wet eyes of widows and forget 

Broken old mothers and the whole 

Dark butchery, without a soul. 

Without a soul save this bright drink 
Of heady music sweet as hell 
And even my peace abiding feet 
Go marching down the marching street. 
For yonder, yonder goes the fife 
And what care I for human life? 
The tears fill my astonished eyes, 
And my full heart is like to break. 
And yet 'tis all embannered lies, — 
A dream these little drummers make. 

Oh, it is wickedness to clothe 

Yon hideous, grinning thing that stalks 

Hidden in music, like a queen 

That in the garden of glory walks, 

Till good men love the thing they loathe. 

Art, thou hast many infamies. 

But not an infamy like this. 

Art, painting, music, poetry, all dignify and glorify 
war. When did they, except perchance in some droning 
oratorio, speak of peace? 
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And yet the leaven is working. A Presbyterian pro- 
fessor of theology not very long ago said to me, "Mr. 
Justice Riddell, I am thoroughly in accord with you in 
your views concerning peace; but what good are you 
doing? How much fiuther on are you than when you 
started?" I said, "My dear friend, Christ died for 
sinners many, many years ago. How much further on 
was the Christian religion fifty years after He died than 
it was when He died?" 

You cannot make omelettes without breaking eggs, to 
start off with. You cannot do great things in a hurry. 
Everything great that is done is done slowly, quietly, 
peacefully. But it is working. 

Say not the struggle naught availeth, 

The labor and the wounds are vain, 
The enemy faints not nor faileth 

And as things have been they remain. 

If hopes are dupes, fears may be liars. 

It may be in yon smoke concealed 
Your comrades chase, e'en now, the fliers. 

And but for you possess the field. 

And though the tired waves vainly breaking 

Seem here no painful inch to gain, 
Far back, through creeks and inlets making 

Comes, silent, flooding in, the main 

And not through eastward windows only 
When daylight comes, comes in the light; 

In front the sun climbs slow, how slowly, 
But westward lo, the land is bright. 
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It is working. The leaven is working. The measure 
of meal is being moved. People are thinking; and once 
people think, there is an end of war. 

Our people, my people and yours, as I have said, come 
from the same stock. More than a hundred years ago, 
when your Revolution became successful, there were hun- 
dreds and thousands of splendid Americans who came into 
my country, Ontario, Upper Canada, and founded Upper 
Canada. Not as poor suppliants came they into our 
Canadian wilds, but with head erect, and fearless eye, 
victorious in defeat, keeping their faith to their king. As 
the old Cavalier in the revolution a hundred years before 
kept the faith, so these Cavaliers in the new revolution 
kept their faith, and came into Canada as British sub* 
jects. They brought with them the American conception 
of liberty, which was the same liberty which their ances- 
tors had brought with them from the motherland. Your 
conception of liberty and ours is the same. Your and my 
ancestors determined that they would govern themselves. 
That is part of the genius of the English speaking people, 
it is part of their conception of the fitness of things — they 
insist that they will govern themselves, whether for right 
or for wrong. 

I have always said that when the farmers drew them- 
selves up on Bunker Hill, they fought not for the Thir- 
teen Colonies alone but for Canada and Australia and 
South Africa and New Zealand, ave, for England herself, 
for all of England that is worth calling England, and for 
all that made the British Empire worth while. Your 
people and mine in Canada have been one; your people 
are one with the people just across the Atlantic, a few 
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days sail. Just as your people and mine are one, so the 
English people and you and we all constitute one. We 
understand each other. 

It is perfectly impossible to make a non-English 
speaking individual understand an English speaking 
people. I suppose it is equally impossible for us to under- 
stand the French or the Spanish or the German speaking 
people; but we understand each other. There is a feeling 
among us that we do understand each other, that we are 
aU one, and we each know what the other will do. 

In a town in the south of France there is a beautiful 
sitting monimient under which are written the words 
'^Sollidta sed non turbata.^' 

*^ SoUidta sed non turbata'' — anxious but not troubled. 
Each branch of the English speaking people looks at the 
other, watching with interest what the other will do, but 
not troubled as to what it will ultimately do. 

We have heard something at this meeting about the 
Panama Canal. I am not going to say one word about the 
rights or the wrongs of the Panama Canal matter. The 
American people are guardians of their own honor. 
They will hear no word from me as to what they ought to 
do or ought not to do; but this must be noticed that the 
English people on the one hand and the Canadian people 
on the other hand, with a few negligible exceptions, 
have been perfectly calm about the matter, behig quite 
certain that in the long run the American people will do 
that which is right. We are solicitous as to what they 
will do, but not troubled about the ultimate result 

So in Mexico. The dealing with Mexico by President 
Wilson has not been without interest to other nations of 
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the world. They have been solicitous. Britain has 
been solicitous. Canada has been solicitous. There are 
millions of Canadian capital in Mexico today. I know 
we are said to be a poor people, but we can invest in 
Mexico. There has been no word of interference with 
what Mr. Wilson would do. Nobody knew what he 
would do except himself, and perhaps he did not know — 
at all events he did not tell anybody. But while nobody 
knew what he was going to do, Britain and Canada were 
perfectly confident, perfectly satisfied — solicitous, anx- 
ious, as to what you will do, but not "turbatae," feeling 
that you will do that which is right. It was the same way 
the other day when the British men-of-war were ordered 
to Mexico. The American people were not in the slight- 
est d^ee troubled. Notwithstanding what some news- 
papers on this side of the Atlantic and some on the other 
side have said as to what the intention of Britain was, the 
American people had no fear whatever that there was 
going to be any interference on the part of Great Britain 
with what the American President saw fit to do. The 
American people were not entirely indifferent — ^Britain 
still has a fleet — ^they were solicitous, if you will, "sed 
non turbata. " 

The peoples understand each other. They know that 
ultimately each branch of the people will do that which 
is essentially just. Whether the Panama matter is to 
be settled in the way referred to by our friend Dr. Hannis 
Taylor last evening, I do not know. Frankly, I do not 
care. It is not a matter of any very great importance one 
way or the other. What is of importance is that the 
American people shall do that which is right — ^that they 
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shall do that which is right in the eye of the worid, and 
particularly in the eye of their brethren across the sea 
and to the North- 

I have always thought that these two nations are 
bound to stand side by side more than they have done 
even in the past. Must they not? Who is to do God's 
work? Who is to take up the white man's burden? 
No word shall come from me against that magnificent 
German nation from whom we have derived in Canada 
no small part of our strength. They are magnificent men 
in a magnificent nation; but Germany is looking alwa3rs 
to the southwestern frontier. 

France has been more than once the leader in civili- 
zation. France has all she can do to look after herself. 
She is looking to her northeastern frontier. 

We know how Austria is divided. Russia has her 
own serf problem. Italy is not yet orientated after a 
war with Turkey. Can small nations help us, anxious 
as they are, splendid nations as they are, whether in 
South America, Central America or elsewhere? 

The cry of the slave, the cry of the oppressed goes up 
to the throne of God every day; the tears of the aflSicted 
water His footstool every hoiu*. Who then, my friends, 
will still the one and wipe away the other, if these two na- 
tions do not join hand and hand and do God's work? 
They are the only nations which can do it. They are the 
nations which, please God, must do it. 

I ask for no treaty. I ask for no formal union. 
There is that which is stronger than any parchment 
bond. There is that which is more lasting than words 
written by pen of gold or steel. It is the moral law; and 
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the law which proceeds from the throne of God, and more 
certain than the path of the planets around the sun, is 
that strong moral law which says that nations derived 
from the same source, speaking the same language, 
worshipping the same God under the same form, glory- 
ing in their centuries of splendid history in common, shall 
stand and march and, if need be, fight side by side for 
justice and truth and righteousness. It is to that union 
that I apply the words of your household poet: 

Sail on, O Union, strong and great! 
Humanity, with all its fears, 
With all the hopes of future years. 
Is hanging breathless on thy fate! 

Sail on, nor fear to breast the sea! 
Our hearts, our hopes, are all with thee. 
Our hearts, our hopes, our prayers, our tears. 
Our faith triumphant o'er oiu* fears, 
Are all with thee, — are all with thee! 

Please God the day may soon come. 

The Toastmaster : It is said that the daily prayer 
of every Scotchman is "Lord, keep me in good conceit 
with myself. " Being the most modest of people, such 
a prayer is necessary; but we Scotch have to remind 
ourselves from time to time that when our ancestors, 
the Picts and Scots, and when the ancestors of the people 
of England, whether they were Britons or Teutons, were 
painted savages, Rome was the law giver of the world, 
and she gave us a lasting heritage in the dvil law; and 
we have to remind ourselves from time to time that, 
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after all, counted by influence, counted by populations 
affected, counted by territory, the civil law is still at 
least the equal rival of the common law. 

It is particularly agreeable to the Society to have 
not only our distinguished guests from the north but 
distinguished guests from the south at our table tonight. 
The representatives of some of the twenty republics, 
which are sometimes called Latin-America, and so re- 
mind us by their popular name of their great descent 
from Rome, are with us tonight. These republics have 
the Latin language and the Latin law and the Latin 
traditions. They have great lawyers, great international 
lawyers; and we are particxilarly pleased to have them 
accept our hospitality. At my right sits the minister 
of Costa Rica, in whose capital there is that court which 
is under the most complete arbitration agreement of the 
surroimding republics that I suppose is yet to be found 
practically working in the world; and we are about to be 
addressed by one, who, personally as well as officially, 
has a great place in the affection of Washington. He 
has given us, his people have given us, a word that we 
have not in our language but which we may well adopt, 
"sympatica," something more than our word "s3rm- 
pathy," something more than any word we have; and 
that, I venture to say, represents the real feeling of the 
best of our country and the best of the twenty republics 
south of us. 

No one in the world, I am sure, not even our English 
speaking brethren, can imderstand us better, however 
it may be with continental Europe or Asia or Africa, than 
our dear friends to the south of us; and no one, I venture 
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to say, has more perfectly interpreted that feeling than 
the next speaker, Sefior Don Jos6 F. Godoy, the present 
Mexican Minister to Cuba and formerly Charge d 'Af- 
faires in Washington. 

HON- JOS£ F. GODOY 

It is a great, as well as an undeserved honor, to be 
called upon to speak before a Society, comprising so 
many distinguished personalities, directed by your emi- 
nent president, Hon. Joseph H. Choate — ^a living expo- 
nent of what a truly American diplomat should be; having 
for its secretary, James Brown Scott — one of the highest 
authorities and expounders of international law in any 
land; and in its executive committee men so well known 
for their learning, talent and high moral aims. 

I can scarcely find anything new to say, after the 
remarks of that eloquent orator, Mr. Justice Renwick 
Riddell, who represents at this Conference the highly pro- 
gressive and prosperous province of Canada and of my 
esteemed friend, Hon. David J. Hill, an ex-ambassador, 
but who for most of us is still ambassador representing 
the realms of courtesy, kindness and knowledge. 

Still I can do no less than add a few words, trite and 
unoriginal though they may be, on behalf of the inspiring 
themes that have been so eloquently discussed, in all of 
which underlies an appeal for peace in all nations. 

Ladies and Gentlemen, we are all advocates of peace 
and opposed to war. And why? Because while war 
tears down, peace builds up; war inflicts wounds and 
death, peace heals and brings happiness; war is a destroyer, 
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peace a creator; war is a demon, peace an angel: in fine 
war is the delight of cruelty while peace is a supreme joy 
to man. 

And if any one here tonight should speak more feel- 
ingly on this subject, it is I; for my dear beloved land is 
in the throes of a devastating dvil war; some of her exten- 
sive plateaus and lofty mountains are tinged with the 
blood of brothers who are fighting against brothers, and 
a few of its cities are laid low and partially destroyed; 
through various sections of the Republic may be heard 
the wailings of the widows and may be seen the tears of 
the orphans, while true patriots deploring such ruin, 
desolation and grief, pray to the Almighty that the hours 
of order and tranquility may return, and that happiness 
and prosperity may again rdgn supreme throughout the 
land. 

And you. Ladies and Gentlemen, inspired by lofty 
ideals, may contribute by your efforts to assist us 
Mexicans to effect this ^^ consunmiation devoutly to be 
wished," and especially to those of you who are bom 
or reside permanently in this mighty republic. 

I do not say it, thinking that you owe this to us, but 
because you owe it to yourselves. For knowing and 
admiring the greatness and grandeur of the United 
States, we are sure that this country will be ready to 
staunch the wounds of her sister republics, and not to 
inflict them; that this great nation and its government, 
must ever be a well wisher and helper for their pros- 
perity, and not be covetous for their possessions; and 
that this land that gave birth to Washington and Jeffer- 
son should be a living exponent of right and justice in its 
relations to weaker coimtries, should let them work out 
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their destinies in their own way and never be a destroyer 
of their independence and liberty. 

The Mexican people have always held great admira- 
tion for the illustrious men of this country, and have 
testified such regard whenever they have come within its 
national territory. I need scarcely refer to the times 
when we were honored by the visits of that matchless 
statesman \^^liam H. Seward, and of one of the greatest 
of American military leaders, General Ulysses S. Grant. 
Later on the distinguished gentleman who is now your 
secretary of state, Hon. William J. Bryan was in my 
country, and though he went merely as a private citizen 
his well earned fame as a great orator preceded him and 
his reception was most cordial and enthusiastic. 

And lastly, I shall refer to a still more recent instance, 
and that is the grand ovation, rarely equalled in any 
country, which was accorded to that man, whose wise 
intervention in international matters has been greatly 
admired, and whose untiring and energetic labors on 
behalf of peace and concord in Pan-America have been 
heartily applauded — ^I refer to our dear and revered 
friend, Senator Elihu Root. 

And now, may I beg you to raise your glasses to the 
success surely to be attained by the labors of this Con- 
ference, and to the gradual substitution of the judicial 
settlement of international disputes for the ruthless 
destruction and grief brought about by war. 

And if I may be permitted this special toast, let us 
all hope that Mexico and the United States shall ever 
remain sister republics, alike peaceful, happy, prosperous 
and independent, as everlasting friends and co-workers 
in the holy cause of peace. 
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The Toastmaster: I suppose that no one except 
the distinguished secretary of state of the United States 
has travelled more miles, seen more of the world, or ad- 
dressed more people than the next speaker on the pro- 
gram. As minister to Siam, as minister to several of the 
most important countries to the south of us, and as di- 
rector-general of the Pan-American Union, he has con- 
tributed more than almost any other man to that good 
understanding of which our distinguished guest, the 
Mexican minister to Cuba, has been speaking, between 
us and our friends to the south. 

I always think of Mr. Barrett as he goes about, and 
he has come at considerable inconvenience from Chicago 
to be with us tonight — ^it is delightful to have him spend 
the weekend in Washington, even occasionally — ^I al- 
ways think of him as I thought of Mr. Bryan when he 
was going around the world, in the words of Robert 
Louis Stevenson, speaking of the sun : 

As around the world his way he takes 
And morning after morning wakes. 

We shaU be very glad to hear you, Mr. Barrett. 

Mr. Barrett : In reference to that trip from Chicago, 
the responsibility entirely rests with James Brown Scott. 
I am always happy to do anything I can for Mr. Scott. 
I have not as much in common with him as I might de- 
sire, but every time I look at his high forehead I rejoice, 
because it gives me some consolation for mine. I think 
the toastmaster of the evening has some tendency that 
way; but neither of us, Mr. Toastmaster, has that real 
smoothness and beauty that James Brown Scott has. 
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The Toastmaster : I agree. 

Mr. Barrett: I really feel as if the program had 
been so splendidly filled by Dr. Hill, at whose feet I have 
listened to words of wisdom and instruction, by Mr. 
Justice Riddell, who has warmed our hearts with his 
breadth of judgment, and by Minister Godoy, whom I 
through long years have learned to love for his wisdom 
and for his efforts to promote Pan-American accord, 
that it is not necessary for me to say anything further, 
especially in view of the fact that when I get to talking 
about Latin-America, about Central America and South 
America, there is no knowing when I will stop. If I go 
on a journey around these twenty countries, climbing 
up and down the Andes, and following up the valleys 
of the Amazon and the Parana, there is no knowing when 
I shall reach the quiet waters of the Potomac. 

Coming on the train from Chicago the other day, 
realizing that I would have two members of my govern- 
ing board here, Mr. Calvo, who has been minister longer 
than anybody else in Washington, and Mr. Peynardo, 
whom we hope will keep up the same kind of record, I 
made up my mind I would confine my observations to 
just a few things that I thought might be pertinent at a 
little gathering of this kind. 

I am so enthusiastic, so earnest and so intense in my 
desire to have the people of the United States realize 
the past history, the present progress and the future 
potentialities of these twenty countries south of us that I 
am apt to run wild unless I am held in restriction by some 
legitimate rules. I therefore, contrary to my usual prac- 
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tice, and remembering the instructions of James Brown 
Scott, that I must be very brief, wrote down a few words 
that I thought would express the essence of what is in 
my mind tonight. 

UOTTED STATES— LATIN AMERICA— THE 

MONROE DOCTRINE 

JOHN BARSETT 

The most remarkable and impressive fact of the hour 
in connection with the foreign relations of the United 
States is the growth of popidar interest in Latin America. 

This is evidenced particularly in four ways: First, by 
the number and character of articles in newspapers and 
magazines; second, by the new books being published; 
third, by the rapid growth of Pan-American commerce; 
and foiirth, by the great increase in the correspondence 
of the Pan-American Union, which is being recognized 
the world over as the central office and international 
bureau of information for the countries of the western 
hemisphere. 

It is noteworthy that for many years the Pan-Ameri- 
can Union labored against heavy odds in trying to awaken 
the general press and pubUc to an appreciation of the 
importance, the progress, and the commerce of Latin 
America. Now, as a result of its unceasing propaganda, 
notable change is taking place. The newspapers and 
magazines, by actual computed comparison, now devote 
a thousand per cent more space to Latin America, not 
counting the news of the Mexican revolution, than they 
did six years ago, while the correspondence of the Pan- 
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American Union has increased two thousand per cent in 
that period. 

A remarkable fact, moreover, which even Secretary 
Redfield seems to have overlooked in his recent annoxm ce- 
ment regarding his plans for Latin- American trade exten- 
sion, is that the United States at this hour is actually 
increasing its exchange of commerce with Latin America, 
in bulk and percentage, faster than is England or Ger- 
many, thus destroying the awful bogie that the European 
countries are beating the United States in trade with 
Latin America. Be it to the credit of the business in- 
terests of both North and South America that during 
the calendar year just closing the exchange of exports 
and imports, the true measure of commerce, between the 
United States and the twenty Latin- American countries 
will approximate $850,000,000, or an increase of nearly 
$300,000,000 in seven years, or since the Pan-American 
Union was reorganized in January, 1907. 

But despite these gratifying and impressive facts, 
there is an element of grave weakness in the situation, 
and there should be soimded by the friends of true Pan- 
American relationship a strong note of warning against 
certain characteristics of North American discussion of 
Latin America and Latin Americans. I refer specifically 
and emphatically to the tone of patronage that is too 
often found in articles written and speeches made about 
Latin America and the lack among the public men of the 
United States of an accurate knowledge and true ap- 
preciation of the past history, present conditions, and 
future possibilities of the other American republics. 

It is a common error among some of the statesmen 
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and essayists of the United States whenever they speak 
or write anything about the southern republics to pat- 
ronize them and always thus remind them of the power 
of the United States, as if the United States were both 
^*Papa^' and ^^Mama^' and they a group of little children 
playing in the back yardl 

Coupled with this are the equally common errors, first, 
of not recognizing the extraordinary greatness and prog- 
ress of some of the republics, even if others are not so 
great or progressive, and, secondly, of classing them all 
as having revolutionary tendencies, in spite of the fact 
that two-thirds of Latin America in area and population 
has known no serious revolution in twenty-five years. 

Too often it is forgotten, in discussing greatness, that 
Brazil is larger in connected area than the United States; 
in discussing commerce, that Argentina's foreign trade 
last year was twice as large per capita as that of the 
United States; in discussing the relations of the United 
States to the Panama Canal and Pacific Ocean, that 
Chile has twice the coast Une on the Pacific coast which 
have California, Oregon and Washington, and that Val- 
paraiso is as near the Canal as San Francisco; in discuss- 
ing education and civilization, that lima, the capital of 
Peru, had a xmiversity one hundred years old before John 
Harvard or Eli Yale thought of foimding the universities 
bearing their names; in discussing revolutions, that Costa 
Rica, in Central America, has never experienced a serious 
revolution in its history and has a better record for peace 
than almost any important nation of Europe or Asia; in 
discussing unfavorably the climate of the tropical coun- 
tries, that Colombia, Venezuela, and Ecuador and Cen- 
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tral America have plateaus where the climate is as 
equable and healthful for white men as that of New 
England in June and September; in discussing history ^ 
that the patriotism, deeds of valor and struggles against 
overwhelming odds in the wars for independence of such 
heroes and leaders as San Martin and O'Higgins in south- 
em South America^ and Bolivar and Sucre in northern 
South America, rank with the achievements of our own 
George Washington; in discussing tendencies of the day 
such as great mxmidpal development, that Rio de 
Janeiro and Buenos Aires have attempted and accom- 
plished greater municipal improvements, such as btuld- 
ing beautiful central avenues and dock systems than any 
dty or port of the United States; in discussing hospitality 
and consideration of distinguished foreigners visiting 
their capitals and countries, that they have given greet- 
ings and welcomes in enthusiasm and numbers to such 
North Americans as Elihu Root, William J. Bryan, and 
Theodore Roosevelt, equal to any they have given 
Europeans of equal prominence, and which surpass any 
hospitality ever shown by the government and people of 
the United States towards eminent foreign guests; in 
discussing arbitration, that the Latin-American republics 
have a more remarkable record during the last century 
than any other group of nations in the world; and in dis- 
cussing peace and international wars, that Latin America, 
as a whole, has had no serious conflicts in a hundred 
years, except the Brazil-Argentina-Paraguay war and 
the Chile-Peru conflict, and thus can proudly point to a 
record not equalled by Europe, Asia, or the United States. 
As one who has been intimately associated officially 
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and privately for thirteen years with Latin America and 
Latin Americans^ I fed impelled to make same observations 
upon phases of the present academic attack on the Monroe 
Doctrine. It seems to be the fashion among college profes- 
sorSy who have made a passing study of Latin America^ to 
assail the Monroe Doctrine and call it bad namesl 

A distinguished Yale professor, for whom I have great 
regard, leaving the safe paths of archaeological discovery 
and study in the fastnesses of the Andes to venture into 
the complex realms of international politics, caUs the 
Monroe Doctrine an "obsolete shibboleth.*' While I 
fear that in his academic viewpoint he has exaggerated 
the importance which the Latin- American nations attach 
to the Monroe Doctrine and has ascribed to that much 
assailed and suffering doctrine all kinds of ills and evils, 
which are due to other and entirely different causes, such 
as North American ignorance and lack of appreciation of 
Latin America, I believe that the time has come when 
there can be evolved from the Monroe Doctrine itself as 
a principle and there can be substituted for the " Monroe 
Doctrine," as a phrase, the principle and phrase of a 
"Pan-American Policy." By that I mean a policy ac- 
ceptable to and approved by aU the American nations^ be- 
longing to each and aU with the same basis of attitude and 
action^ protecting alike the sovereignty and governments of 
each without the suggestion of preponderancey dictation or 
domination of any one nation. 

The Pan-American policy would adopt, absorb and 
enlarge the Monroe Doctrine as an original policy of the 
United States into a greater and "All American" policy, 
where each nation would have the same rights of attitude, 
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the same dignity of position^ and the same sense of inde- 
pendence as the United States now has. By eliminating 
the attitude of absolute dictation and centralized power, 
which the Monroe Doctrine has been interpreted in 
Latin America as applying to the relations of the nations 
of the western hemisphere; by the substitution of "Pan- 
American" for "Monroe" and thus including all the 
American nations as sponsors; and by the substitution of 
"Policy" for "Doctrine" and thus removing the hard, 
unyielding, dictatorial and didactic suggestion of the 
word "Doctrine," a long step will be taken towards a 
new era of Pan-American comity and confidence. 

It cannot be denied that at certain critical times in 
past history it has been necessary to assert the Monroe 
Doctrine in reference to events in the nations concerned 
and it may still be contended that it may be necessary 
for the protection of a few countries, but with the ma- 
jority of the Latin-American nations the situation has 
changed in the passing of years and in the progressive 
development of their resources, conunerce, power and 
population. 

The relationship of these nations to the United States 
might be likened to the yoimg man who, beginning as a 
jxmior partner, with a lesser interest in the business, 
comes in later years into full partnership, with equal share 
of the business. When the latter position is attained, 
the partnership cannot last or be endured if the partner 
older in years and perhaps even richer in accimaulated 
wealth exercises in any way patronage, authority, or 
dictation over the younger and less rich in the world's 
goods. 
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If y to continue the figure, there are at first several 
junior partners who eventually become partners of equal 
share with the senior member of the firm and the latter 
insists on dictating what shall be their relationship with 
the rest of the world or among themselves, such dictation 
will surely and imavoidably become only an idle term and 
will have no real lasting significance or authority. 

It is not the '^Monroe Doctrine" itself as a principle, 
but the interpretation thereof, that is not acceptable to 
the majority of Latin- American coimtries and statesmen. 
This is a point that has been too much overlooked by the 
critics of the Monroe Doctrine. If its interpretation can 
be changed along the lines indicated in what I have here 
submitted, the majority of the arguments against the 
doctrine in describing it as obsolete will fail of their pur- 
pose. 

The Monroe Doctrine, in its final analysis, will endure 
and continue to be a great international principle only 
to the degree that it is evolved into a greater Pan-Ameri- 
can Policy, and from a doctrine of the United States to a 
policy of all the American republics, from being subjec- 
tive on the part of the United States towards the other 
American republics as objective, to being subjective on 
the part of each and all towards in turn each and all as 
objective. Then we will have achieved that ideal, un- 
selfish and fraternal relationship of the American gov- 
ernments and peoples which will give a new, a worthy, 
and a permanently accepted significance to Pan-Ameri- 
can relationship, Pan-American accord, and the Pan- 
American Union. 
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The Toastmaster: Before presenting the distin- 
guished officer of our Navy who is to be the last speaker 
according to the program, I want to give you a very 
pleasant surprise, which will give you also the pleasure 
of anticipation. 

You have inferred from incidental allusions from time 
to time, that there was a man behind this banquet, a 
man behind the conference, who ordered all things. 
Among other things, he ordered that he should not speak; 
but I am very sure it will be the common desire of all of 
us to have the last word of the banquet, which will also 
be the last word of the conference of this year, given by 
only one man. I speak reverently as I speak of it as the 
benediction, in the original meaning of that word, re- 
solved into the Latin — "the good word,'' which shall be 
the last word. Of course there is only one man who can 
do that, he who was at the Hague Conference of 1907, 
as potent as anyone in securing the adoption of the pro- 
ject of an international court of arbitral justice; he who 
was a founder of this society in a very special sense; he 
who was the founder of the American Society of Interna- 
tional Law, again in a very special sense; he who is the 
editor of the journal of that society, the only one of its 
kind in this country, and which we hope may soon come 
to be also circulated throughout all the republics south of 
us in the language of those coimtries; he who is a trustee 
and the executive secretary of the Carnegie Endowment 
for Peace, and who has so many other distinctions, in- 
cluding the rare one for Americans of a membership in the 
Institute of International Law, that I should not have 
time to recall them all. I need not say that he is one 



4l6 JTTDICIAL SETTLEMENT 

of those who 'Mo good by stealth, and blush to find it 
it fame." He is probably blushing at this moment, 
though I am not looking at him, so I shall not make him 
blush too much ; but it is he whom we all delight to honor, 
and after we have heard from the distinguished officer of 
our Navy, we shall hear from the one whom I have not 
mentioned. 

When Admiral Farragut had that interesting experi- 
ence in the river at Mobile, there was a yoimg ensign on 
his flagship. His lieutenant. Admiral Watson, also lives 
in Washington, to our pleasure; but that young ensign 
is here tonight, and I think when he rises to speak, even 
those who most fear those bloodthirsty monsters, the 
officers of our army and navy, who are spoiling for war, 
will agree that he at least looks like a man of peace. 

Having lived here all my life, having a brother in the 
navy, being more or less at the Army and Navy Club 
with him, hearing, as one might say, the familiar and 
'^inside" conversation of these officers of the army and 
navy, I beg you to accept on my word for the time being, 
subject to verification, that the distinguished officer who 
is to speak to us is not an exception to the rule, which I 
firmly believe to be that the officers of the army and navy 
of the United States desire peace as earnestly as any of 
us in this society, even though this is not a peace society, 
but simply a society for seciuing the judicial settlement 
of international disputes. 

I also venture to say that many of them, and the navy 
and the army as a whole, have, like the distinguished 
gentleman who is about to address us, brought at least 
as much honor to the American name by their services 
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in peace as by their services in war. It so happens that 
Admiral Chester, who is about to speak, has had excep- 
tional opportunities to render scientific and other serv- 
ices to our country and to the world; and I am sxire that 
all who have had the opportunity have, according to the 
measure of their opportunity, done similar work for 
mankind. I fed that here in Washington, where we 
have so many men who are our personal friends, some of 
them retired, perhaps, like Admiral Chester, but still 
so useful as he is in so many ways in this city and in this 
country — so many admirals, so many generals, so many 
others whom we have known, we ought to tell the world 
that they are men of like passions with ours, of like virtue, 
of like ideals, not a separate class in any sense, but true 
Americans, lovers of peace. 

We will hear Admiral Chester. 

ADDRESS OF REAR ADMIRAL C. N. CHESTER 

The hour is late, as you well know, and I shall not 
detain you long. My friend Dr. Scott got me in here at 
the last moment, and you know they always call on the 
navy at the last moment and only when they need them. 
And you will always find the navy is ready. 

Tonight, though, I feel that the hoxir is so late that a 
long speech would be like the dark young man down in 
Arkansas who had become engaged to a modest young 
woman weighing about three hundred pounds. She 
had gone oflf on a visit. When she returned she sat on 
the young man's lap for about three hours and told him 
the old old story of her life. She had made all the love; 
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and when she got through she said, ''Honey, are you 
tired?" He said, "No; I was tired about two hours 
ago. I 'se just numb now. " 

I wish I might say something about judicial settle- 
ment. After a very active career of fifty-four years* 
forty years of which have been in command, I might 
tell you a good deal about judicious settlement, if I could 
not about judicial settlement; because every officer who 
has been in my position in the old days of the navy, par- 
ticularly if he was in command of a ship, before the wire- 
less telegraph or even the cable telegraph came into exist- 
ence, had many very serious questions to handle. I 
have taken pleasure in writing an article on what I call 
diplomacy of the quarter-deck, involving some of the 
situations which have been forced upon our naval officers 
where they had to act very judiciously and the justice 
of their cause had to be settled after they got through. 

I have been a victim myself of some of them. In 
some of the years gone by it was my misfortune to have 
to seize a large American ship that was engaged in fili- 
bustering against one of our Latin-American countries, 
Honduras. I seized the ship and carried her into port, 
and our kind friends up in the state department said that 
I had saddled the government with an elephant which 
would cost the government about two hundred thou- 
sand dollars to get rid of. The only satisfaction I had 
out of it was that the very distinguished lawyer sent 
down to defend the case for the proprietors of the ship 
stated that he was going to get a judgment against me 
and take away the little home that I had been saving. 
That was all I got out of it. 
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The government, however, after we had taken the 
case into court and condemned and sold the ship, got 
fifty thousand dollars out of it, and I got nothing but a 
licking. 

So, many of our old officers could tell you a great 
many instances of that kind. I would like to mention 
one, if you will bear with me for a few minutes — the 
case of the gallant Gushing. 

You remember that in 1873 one of our ships was taken 
on the high seas. A Spanish officer at Santiago captured 
the ship, against the law that we had put down in the 
year 181 2. We resented the taking of any ship bearing 
the American flag and carrying her into port. In this 
case they not only carried the ship into port, but 56 of the 
crew of that vessel were cruelly murdered by a Spanish 
general. Gushing, who happened to be at Golon at the 
time with his ship, made all the speed he could to get 
up there. One of the English captains had been trying 
to defend his coimtrymen who had been killed in that 
slaughter of the innocents, and failed to get any benefit 
from his protests. A French captain had gone into 
Santiago and had failed to get any redress from the pro- 
tests he made. Gushing went into the port of Santiago 
and told the governor he wanted to see him. The gov- 
ernor at first refused to see him. Then he sent him word 
if he did not see him by a certain time he would blow his 
palace into the water. He then made a formal protest 
covering the case by the law of the matter, stating that 
the general had no right to kill those men, and insisting 
that if he ever killed another man he had better get his 
port ready, as he was coming ashore to take the place. 
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This general knew Gushing and knew he wotild do it, 
and he quietly got out of the way. That stopped the 
murder of those men. That was a judicious, if not a 
judicial settlement, which you cannot do by arbitration. 

I have thought as much about arbitration as any man. 
I have had fifty years experience in all parts of the world, 
and in no cruise of my existence have I ever been abroad 
when a war was not going on in some part of the station 
to which I was attached. I have been in three wars 
myself. One of them you do not know anything about, 
because it took place out in Corea; but in two cases, I 
have had my orders in my hands, almost peremptory 
orders, and war was only prevented, not by arbitration, 
but by the navy. 

In 1874, after the Virginia affair, the mobilization of 
the American fleet, sending it down to Cuba, was the 
only thing that prevented war with Spain. 

In 1 89 1, when our friends in Chile murdered the men 
of the Baltifnorey the only thing that prevented war at 
that time was the mobilization of the fleet and the start- 
ing it south. It had reached as far as Montevideo, 
when the Chilian minister went to one of the now famous 
captains of the navy and asked him if we really intended 
to go to war if they did not apologize. This o&cer 
assured him that war was certain if they did not acknowl- 
edge that a mistake had been made or give some expres- 
sion of regret at having those men murdered. The 
amende honorable was made in time to save war, but it 
was only made when the fleet got to Montevideo. 

So I say to you, gentlemen, do all you can for arbi- 
tration, and I am with you. Always be prepared with 
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your Navy to fall back upon, just as you have fallen back 
upon me tonjght 

The Toastmaster: Ladies and Gentlemen, I ask 
you to rise and drink the health of Dr. James Brown 
Scott. 

(The health was drunk standing.) 

ADDRESS OF DR. JAMES BROWN SCOTT 

I do not rise tonight to attempt to compete with the 
eloquent speakers to whom you have listened, or, Indeed, 
to perform anything more than the modest part of serv- 
ing as the backgroxmd of the picture. I would like to 
lay before you, very briefly, some of the reasons which 
appear to justify the existence of this Society and com- 
mend it to your very special care. 

I have brought with me tonight a number of letters 
from which I would like to read a very few extracts to 
show that although we sometimes speak to empty benches 
or to the very select and chosen few, we reach, through 
the printed volumes, a larger public, which we are, I verily 
believe, impressing little by little notwithstanding the 
statements which come from the gentleman who has had 
the honor to serve in the Navy of the United States for 
the past 50 years, and who has so judicously if not judi- 
cially preserved the peace. 

First of all, I wish to call your attention to the fact 
that there must be something very attractive in the aims 
and purposes of a Society such as this if they will bring 
to our meeting a gentleman of very great distinction, 
whose health at one time did not seem to permit him to 
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come. Those who attended the meetings of the Society 
have had the pleasure of listening to him. I will not 
name him, but without his permission, I shall read a line 
or two from a letter he wrote : 

" My health has been extremely poor for the past year, 

but after two series of baths at • Dr. 

tells me I am fit to speak for not to exceed twenty min- 
utes on any one occasion. Unless, therefore, I shall 
have a renewal of my heart trouble before the meeting, 
I shall be glad to be present. " 

I think perhaps I had better not read the rest of his 
letter, as it might betray him; but I have read sufficient, 
I believe, to show you the interest that at least one of our 
speakers, and not the least distinguished, has taken in 
the Society when, notwithstanding the considerations of 
health, he has been willing to make the long trip to Wash- 
ington and has actually made it. 

In the next place, I would like to call your attention 
to the fact that the National Reform Union of Man- 
chester, England, requested, through its secretary, looo 
copies of one of the bulletins, which our secretary had 
issued, to be distributed among the leading members 
and persons interested in such a movement in England; 
and, strange to say, and most agreeable and surprising, 
the secretary offered to pay for the bulletins which he 
requested to be sent to him. We had 800 copies on hand, 
which we sent with our compliments, and they were dis- 
tributed in quarters which we could not otherwise have 
reached and which doubtless have done very great good. 

Let me read you what this gentleman says, in a more 
recent letter: 
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"The 2yOOo copies of the pamphlet by Professor 
Hyde [for which he wrote] duly reached us, and I desire 
to say that we got the whole 2000 out through the post in 
in good time, and we were very honored by the oppor- 
tunity for their circulation here. I think you know that 
we do not send this sort of circulation out to Dick, Tom 
and Harry " 

It is interesting to note that very many of the papers 
that have been published in the proceedings have been 
printed abroad and, as the Toastmaster said, have been 
translated into foreign languages and circiilated. 

I have here in my hand a brief note from the dis- 
tinguished professor of international law, in the Uni- 
versity of St. Petersburg. 

"You were so good" he says, "to send me the works 
of Reinsch and Borchard, published by your Society. 
May I ask you if I could receive Nos. i to 1 1 of the same 
publication [he is referring to the bulletin] as well as 
the proceedings of the National Conference of the So- 
ciety. I follow with much interest the prominent action 
of the Americans in the field of international law, and 
would be very obliged for a kind answer. " 

This note is from Professor Nolde, associate of the 
Institute of International Law, a delegate of the Russian 
government to the naval conference which met at London 
in 1908-9 and drafted the document known as the Decla- 
ration of London. 

You will perhaps be pleased to hear a brief extract 
from a letter from a distinguished Japanese publicist 
who was formerly counsellor of the Japanese Embassy 
at Washington. I sent him a large number of copies of 
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the proceedings of the Society, and after acknowledging 
them, he thus stated the use that had been made of them : 

"All the universities to which I have sent copies of 
the Washington Council of 1910 have written me ex- 
pressing their thanks and cordial appreciation for the 
valuable contributions made to their libraries. A niun- 
ber of university presidents have also verbally thanked 
me 

" I think the introduction of sound judicial procediure 
in International arbitration is of the highest importance/' 

I might continue the reading of extracts from letters 
which we have received from a great many coimtries of 
the world expressing an interest in the work and asking 
to receive the literature which we publish from time to 
time. I will, however, as it is drawing late, content my- 
self with two extracts, and conclude with a brief and very 
pleasing incident which happened to me last summer 
while attending the sessions of the Institute of Interna- 
tional Law at Oxford. 

The librarian of the Library of the University of 
Cambridge writes: 

" I am much obliged to you for sending to the above 
library the quarterly publication No. 8 of your Society 
and also the Conference proceedings of 1910, and shall 
hope to receive further volumes. They will be valued 
in our library just now more particularly, as our new 
professor of international law, Professor Oppenheim, 
lays great stress in his lectures upon the subject of 
arbitration. " 

Of the ntmiber of letters of the same kind which were 
received, I read a paragraph from a letter written by a 
professor in an Ohio university. 
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In acknowledging the receipt of a volume of the pro- 
ceedingS) he said: 

'^I find these volumes very helpful to my classes in 
international law. " 

I could match this letter by many others, stating that 
the volumes of the Society were being used in connection 
with courses given in international law in various Ameri- 
can colleges and universities, and requesting us to supply 
them with as large a number as possible for this purpose, 
and I am very happy to say, in this connection, that the 
Carnegie Endowment itself — ^not upon my motion, but 
upon the motion of Mr. Root — ^recommended that a 
thousand copies of the proceedings should be sent to the 
professors of international law of the universities of the 
world, to the members of the court of arbitration and to 
be placed in the leading libraries of Europe and America. 

So that, as I said in the beginning, it appears that 
notwithstanding the difficulties imder which we labor^ 
nevertheless, the views that are here expressed are be- 
coming gradually known and are appreciated by the 
leaders of thought not merely in this but in foreign 
coimtries. 

To refer to the incident which I mentioned. Last 
simimer, when I had the honor to attend the meeting of 
the Institute of International Law at Oxford, I was con- 
versing with Lord Justice Kennedy who, by the way, is 
indeed an ornament of the English bench. He asked 
me to step up to his room in the hotel, for it was not very 
late in the evening. If it had been, I would have ac- 
companied him just the same. As I entered and sat 
down, I noticed a volume with which I was very familiar. 
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I asked him why he had this book upon the table. It 
was the annual proceedings of the American Society for 
the Judicial Settlement of International Disputes for the 
year 1912, and he replied as follows: 

'^I take a very great , deep and abiding interest in all 
questions concerning judicial settlement. I am, how- 
ever, a very busy man, so that I do not have time to read 
these volumes in London. I therefore put a volume in 
my bag when I take the train, and read it in the train and 
when I am at leisure at the hotel, because I find in this 
volume, as nowhere else, information concerning the 
progress of judicial settlement; and I congratulate the 
Society for the Judicial Settlement upon rendering such 
very great and distinguished services to the cause. " 

I thought, Mr. Chairman, that it might be of interest 
to the members to know that their labors are thus ap- 
preciated, and, by a few extracts from letters which I 
have read, and by the relation of this incident, you might 
be assured that your labors are not wholly in vain. 
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Gladstone, W. £., quoted, 209. 
Godoy, Joe6 F., address <rf, 403. 
Good Offices and Mediation, address 

on, 2x4. 
Great Britain, 4, 78; erection of 
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elimination of diplomacy from, 105. 

International Court o.' Law, as pro- 
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tionate assessment, X02; proposals 
for, 97, XX5, 267; separation of 
judicial from legislative functions, 

lOX. 

International Union for the Publica- 
tion of Customs Tariffs, mention of, 
X9a 

Interparliamentary Union, 117, 272. 

Intervc&ti<m, 3x4. 
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